Received 5/28/030]
MSHA/OSRV

TRANSCRIPT OF PROCEEDINGS

OFFI CE OF STANDARDS, REGULATI ONS AND VARI ANCES
M NE SAFETY AND HEALTH ADM NI STRATI ON

PROPOSED PLAN VERI FI CATI ON SI NGLE SAMPLE
PUBLI C HEARI NG

Vol une: 1
Pages: 1 through 316
Pl ace: Bi rm ngham AL

HERITAGE REPORTING CORPORATION
Official Reporters
1220 L Street, N.W., Suite 600
Washington, D.C. 20005-4018
(202) 628-4888
hrc@concentric.net

AB14-HEAR-TRANSCRIPT-5C
AB18-HEAR-TRANSCRIPT-5


quinn-yvonne
Received 5/28/03
MSHA/OSRV

quinn-yvonne
AB14-HEAR-TRANSCRIPT-5
AB18-HEAR-TRANSCRIPT-5


TRANSCRIPT OF PROCEEDINGS

Dat e: May 20, 2003

HERITAGE REPORTING CORPORATION
Official Reporters
1220 L Street, N.W., Suite 600
Washington, D.C. 20005-4018
(202) 628-4888
hrc@concentric.net



BEFORE THE
U. S. DEPARTMENT OF LABCR

OFFI CE OF STANDARDS, REGULATI ONS AND VARI ANCES
M NE SAFETY AND HEALTH ADM NI STRATI ON

PROPCSED PLAN VERI FI CATI OV SI NGLE SAMPLE
PUBLI C HEARI NG

N N N’

Holiday Inn North
5000 10th Avenue, N.
Bi r m ngham Al abama

Tuesday,
May 20, 2003

The above entitled matter came on for Public
Hearing pursuant to Notice at 7:58 a.m
PRESENT WERE:
On_behal f of MSHA

MARVI N NI CHCOLS, Director, MSHA O fice of Standards,
Regul ati ons and Vari ances

RONALD FORD

JON KOGUT

GERALD FI NFI NGER

ROBERT THAXTON

LARRY REYNOLDS

GEORGE NI EW ADOVSK

Heritage Reporting Corporation
(202) 628-4888



| NDEX OF SPEAKERS

Robert Thaxton........... ... . . . . .. ..
Gerald Finfinger...... ... .. . . . . . . ..
Joseph Main........ .. . . . . . .
Deryl Dewberry. . ...
Larry Spencer. ... ... ...
Bob Wse. ... ..
Leroy Nicholson......... ... .. .. .. . . . . . . ... ...
JimBrackner. ... ... ...

Herman Veber . . . ... .. . .

Keith Plylar....... ... .. . . . .
Ann Skelton. . ....... .. .. .
Janmes Blankenship......... ... .. ... ... .. . ...

G enn Loggins. . ...

Heritage Reporting Corporation
(202) 628-4888



Lesli e Gol den

Heritage Reporting Corporation
(202) 628-4888



| NDEX OF SPEAKERS ( CONT' D)

Marshal Hutchins.......... .. .. .. . ... ... ... ... ... 184
Bobby Jones. . ... ... ... 188
Randy Sandlin......... ... .. . . . . . . . . .. 191
TimBurchfield....... ... .. .. . .. .. . . . . .. .. ... 192
Randy Clements. ....... ... ... .. 195
LaMarse Moore. . ...... ... . 201
Ricky Parker........ .. ... . 208
Tom WIson. ... ... .. 220
Terry Hunter...... ... .. . .. 237
Jimmy Starns. . ... .. ... 239
Rick Jones. ... ... . . . . 243
Eric Barnes. ..... ... .. ... 246
Bradley Berryhill ... ... ... ... ... ... .. .. .. ...... 248
WilliamChanmbliss......... ... .. .. ... . ... ... ..... 249
WlliamEnglebert........ ... .. ... .. .. ... .. ... ... 251
Rickey Kornegay. ........ ... 254
TimBaker. . ... ... 262
Richard Mullins..... ... .. . .. . . . . .. . ., 271
Gary Tramel | . ... 273
Richard Mulliins....... ... .. .. . . . .. . . ., 277
Herbert Cordel |l ... ... ... . . . . . . . . 278
TimBaker. . ... ... 280

Heritage Reporting Corporation
(202) 628-4888



Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w NP

NONNNN R R R R R R R R R R
A W N P O © O N O 0O~ W N B O

PROCEEDI NGS

(7:58 a.m

MODERATOR NI CHOLS: Good norning. My nane is
Marvin Nichols and I'"'mthe Director of the Ofice of
Standards for MSHA and |I'lI| be the noderator for today's
public hearings. On behalf of Dave Lauriski, the Assistant
Secretary for MSHA, and Dr. John Howard, Director of N OSH
we want to welcone all of you here today.

Today's public hearing is being held to receive
your comments on two related MSHA regul atory actions.
First, we have reopened the record for comment on the joint
MSHA and NI OSH singl e sanpl e proposed rul e that was
originally published on July the 7th, 2000. Second, we have
reproposed the planned verification rule. It was published

in the Federal Reqister on March the 6th, 2003. Your

coments today will be included in the record for both
proposed rul es.

The two proposed rules are based on the 1996
recommendati ons of the Secretary of Labor's advisory
committee on the elimnation of pneunoconiosis and the
comments received in response to the previous proposed rules
published in 2000. These rules are intended to elimnate
bl ack lung and silicosis by elimnating m ner overexposures

They conpl etely change the federal programfor controlling,
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detecting and sanpling for respirable dust in coal mnes.
The enphasis of the new programw || be on verified

engi neering controls so that mners are protected on every
shift.

Let nme now i ntroduce our panel. To ny left is Bob
Thaxton with Coal Mne Safety and Health and MSHA. Next to
Bob is Larry Reynolds with the DOL Solicitor's Ofice. At
the end of the table is George N ew adonski with Coal M ne
Safety and Health. To ny right is Gerry Finfinger with
Nl OSH. Next to Gerry is Jon Kogut with the MSHA Policy and
Eval uation group. At the end of the table is Ron Ford with
the Standards O fi ce.

Let me nention how today's hearing wll be
conducted. The formal rules of evidence do not apply at
these hearings and the hearing is conducted in an infornal
manner. Those of you who have notified MSHA in advance w ||
be all owed to make your presentations first. Follow ng
t hese presentations other who request an opportunity to
speak will be allowed to do so. | would ask that all the
questions regarding these rules be nade on the public record
and that you refrain from asking the panel nenbers questions
when we're not in session. The reason we do this is that we
want all of the discussion concerning these rules on the

record.
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Fol |l owi ng the conpl etion of nmy opening statenent,
Bob Thaxton will give you an overview of the new proposed
pl an verification rule.

Also, as with the previous hearings, we wll work
through lunch. W want to give every mner anple tine to
give us comments on these two rules.

A verbatimtranscript of this hearing is being
taken and it wll be made part -- be nmade avail abl e as part
of the official record. Please submt any overheads,
slides, tapes and copies of your presentations to ne so that
these itens may be nmade part of the record. The hearing
transcript, along wwth all of the cormments that MSHA has
received to date on the proposed rules will be available for
review. W intend to post a copy of the transcript on the
MSHA web page at www. nsha.gov. |If you wish to obtain a copy
of the hearing transcript before then you should nmake your
own arrangenents with the court reporter.

We're al so accepting witten comments and data
fromany interested party including those who do not speak
today. You can give witten comments to ne during the
hearing or send themto the address listed in the hearing
notice. |If you wish to present any witten statenents or
information for the record today, please clearly identify

them Al witten comments and data submtted to MSHA will
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10
be included in the official record.

Due to requests fromthe mning community, the
Agency will extend the post hearing comrent period for both
the pl anned verification proposal and the single sanple
reopening fromJune 4th to July the 3rd, 2003. The notice
announci ng the extension will be published in the Federal
Reqgi st er soon.

As you know, we have one additional hearing
schedul ed to address these rules. It wll be in Gand
Junction, Colorado on May the 22nd. The hearing wll begin
at 8:00 a.m and end after the | ast schedul ed speaker.

Let nme give you sone background on the two
proposed rules. First, the single sanple proposed rule was
originally published on July the 7th, 2000. It would allow
MSHA t o make conpliance determ nations on single sanple
results. The agency would no | onger use the averaging
nethod to determine if mners were being overexposed to
respirabl e dust. Averaging can mask i ndivi dua
overexposures by diluting a high sanple with a | ower
concentration taken on another shift. Using sinple-sanple
measurenents rather than averaging nultiple sanples for
conpliance purposes will better protect mners' health.
Single sanples can identify and renedy excessive dust

conditions nore quickly. Single sanple neasurenents have
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11
been used for many years by OSHA and at netal and nonnet al
mnes in this country. MSHA and NIOSH are jointly reopening
the rul emaking record for this proposed rule to provide an
opportunity for you to comment on the new information in the
record concerning MSHA' s current enforcenent policy, the
health effects, quantitative risk assessnent, technol ogi cal
and economc feasibility and conpliance costs which has been
added since July 2000. For exanple, we updated the preanble
to include the nost recent infornmation on the preval ence of
bl ack I ung anong coal m ners exam ned under the M ners
Choi ce program during the 2000 through 2002 peri od.

These findings show that mners continue to be at
ri sk of devel opi ng black |lung under the current dust control
program The quantitative risk assessnent is based on
additional and nore recent data. None of the new
i nformati on changes the actual findings published in the

Federal Register on July the 7th, 2000. The single-sanple

i ssue has been through a | ong public process which is
outlined in the preanble of the proposed rule.

The second regul atory action is the reproprosed
plan verification rule. This proposed rul e supersedes the
one published on July 7th, 2000. MSHA held three public
hearings on the previous proposed rul e during August 2000.

Many comenters urged the Agency to withdraw the earlier
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proposed rule and go back to the drawi ng board. Sone
commenters believed that MSHA had failed to adequately
address their concerns, the refornms in the federal dust
program recommended by the Dust Advisory Conmttee, by N OSH
inits criteria docunent and reforns urged by coal m ners
since the md 1970s. After carefully considering all the
facts, issues and concerns expressed by the commenters, MSHA
is proposing a newrule in response to the coments nade to
the July 7th, 2000 proposed rule.

Bob Thaxton will give us an overview of the new
pl anned verification proposed rule and you can foll ow Bob's
presentation on the screen. W're also posting Bob's
presentation on MSHA's web page for future reference.

We ask that you hold any questions regarding the
presentations until you conme up to the table to give us your

coments. At that tinme we will address any questions you

have.

Bob.

MR, THAXTON. First thing, can everybody hear ne
W t hout the m crophone? No problem |'Ill speak loud. 1"l
be wal ki ng back and forth and I'lIl be in front of sone of
you.

What | would like to do is wal k through a sunmary

of what the rules provide for. The first thing we want to
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ask is why are we here. Wat's the purpose of what we're
doing? Well if we |look back to 1981 through 2002 we're
seei ng not much of a change in the preval ence of black |ung
anong active coal mners. This is information that's
provi ded through a conbination of NIOSH and MSHA data. |If
you renmenber, for about three years, MSHA offered free chest
x-rays under the M ners' Choice Program and at the sanme
time the current programthat's offered -- that's been
of fered to underground mners for many years that you can
get an x-ray through your m ne operator at periodic
intervals, that data is all being conbined. And based on
that, the 1981 preval ence rate was found to be 4.1 percent
and under 2002 we're down to 2.8 percent. Not nuch of a
change. What the Agency is interested in is getting this
preval ence of black lung dowmn to zero. W want to push that
much lower. We do not want to see black Iung being an issue
that mners have to deal wth.

At the sane token, what you see in the black boxes
under each bar, the percent is the percent of sanples that
exceed two mlligrans for that period, and the nunber in the
parenthesis is the average concentration of the DO sanpl es.

This is all based on the operator sanples that are
submtted to the agency. So you can see while there's been

a slight change in the preval ence of black lung, we're only
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seeing a noderate change in percent of sanples that exceed
two mlligranms and the average concentration of the DO has
stayed fairly level, 1.1 to a |low of .9.

Li ke Marvin said, this package consists of two
rules. One, the single-sanple rule and nunber two, the
pl anned verification. This package is designed so that we
wi |l develop effective plans and will have two conponents,
control of dust and the nonitoring of the effectiveness of
t hose controls.

Under single sanple we have a new finding that's
bei ng published that says the average concentration can be
accurately neasured over a single shift. That's contrary to
what we currently do. It rescinds the 1972 finding on the
accurately of a single-shift sanple, stating that we ended
up having to use the averaging, and that's why you see us
currently taking five sanples fromfive different shifts and
averaging the results of those sanples to determ ne whet her
the concentration is in conpliance or out of conpliance.

Under single sanple there is a new standard that's
added into the rule. That standard says that the secretary
may use a single full-shift nmeasurenent to determ ne the
average concentration over that shift that the sanple is
collected. So when you see us comng in now, we have to

come in and collect five sanples on five different shifts
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consecutively to determ ne what the average concentration
the person is exposed to. Under the new proposal, NSHA
woul d be able to come in and collect a sanple on a single
shift, and if that sanple is high, nonconpliance is
indicated. That allows us then to take action to correct
that situation with | ower exposures nmuch qui cker.

Plan verification. Plan verification requires
t hat each underground coal m ne operator nust have verified
ventilation controls or ventilation plan. That becones part
of the approved plan for that particular mne. The plan
wll be verified under actual mning conditions by operator
sanples. Part of that under actual conditions. W want to
try to increase the production level that the plan sanples
are collected at so that we get four representative sanples
of what the true actual mning conditions are.

Under the plan verification MSHA assunes the
responsibility for conpliance and abatenent sanpling at
underground mnes. Plan verification only affects
underground m nes, at the surface there is no change. Al so,
MSHA sanples will be used to set the reduced standards
t hrough the courts. As you currently have it, MSHA and
operator sanples are averaged and conbined to determ ne the
percent of quartz so that we can set a reduced standard.

This process takes a |long period of tine, anywhere from 60
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to 90 days or nore. Under this particular program al
sanpling that will be used for establishing reduced
standards will be MSHA sanples. They will be the last three
MSHA sanpl es averaged on an ongoi ng basis. As we get a new
sanple, the oldest one is dropped off. So it will be a
runni ng average that constantly updates the reduced
st andar d.

The breakdown of the different points of the
rules. The verification of the plan. Wat |I'mgoing to do
is do a conparison of what you're seeing under the current
rul es, what's happened right now, versus what the proposed
rule provides for. Under the current rule on the
verification of the plan MSHA sanpling is used to approve
the plan. The plan is approved based on the average of
mul tiple sanples. The sanpling is full shift, eight hours
or less, portal to portal. W collect those sanples and
consider themvalid at 60 percent of average production or
greater. Now the 60 percent of average production we're
going to get into and I'll show you an exanple of that to
see where we're saying that that's not really what we want
to do at this tine.

Under the 2003 proposed rule we will be using
operator sanples to verify the effectiveness of the plan.

Those sanples will be full-shift sanples production tine.
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That is, that the sanplers will be turned on when the mners
reach the section. They will not be turned off until the
mners are |eaving the section. So it's the full-production
time that you're on the section will be sanpled. It does
not include travel tinme, though. The inportance of that is
that the plan is effective for controlling dust on the
section not in the out-by areas. So because of that, we're
trying to evaluate that plan, whether the paraneters that
they're specifying are adequate or not. So we want to
collect the sanples the full tine people are exposed in the
area where that plan is effective.

These sanples will be collected at higher than

average production. Like | said, there's a slide over here

that I'Il go into what we consider higher than average.
We're looking for a -- what we call a DDL. It's a
verification production level. And that level is going to

be at a higher level than what we're currently doing.

There will be separate quartz and coal m ne dust
verification limts. Currently all you hear is that they
neet the respirabl e dust standard, whatever it happens to
be. These particular sanples will have to neet two limts,
respirabl e dust and quartz. Under respirable dust, if you
take as little as one sanple they would have to neet a 95

percent confidence that they're neeting a two mlligram
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standard. To do that on one sanple would require a
respirable dust level of 1.71 mlligranms per cubic neter,
not two. The quartz |level would have to be 87 m crograns or
| ess, not 100. |If they take up to five sanples then those
sanpl es can exceed two mlligrans per cubic feet of
respirable dust and no nore than 100 m crograns on quartz.

Under the proposed plan -- proposed rule rather,
the use of PAPRs or adm nistrative controls on any m ning
unit could be used as a suppl enental neasure after
exhausting feasible engineering controls. The only tine
that these provisions are allowed to be utilized is once
feasi bl e control s have been exhausted. That determ nation
of exhausting feasible controls is left up to MSHA only.
That is at the highest |evel of the agency. It is assigned
to the admnistrative Coal Mne Safety and Heal t h.
Information will be gathered, the operator will present his
case to the agency, the agency wll do eval uations
determ nations and that'l|l be reviewed by a panel in
Arlington who wll report to the adm nistrator and the
adm nistrator will make the final decision.

Pl anned i nformation. Under the current rules NMSHA
sanpling is conducted at 60 percent of the average
production. Anything that we determ ne as the average

production, 60 percent of that |evel counts as a valid
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sanple for us. The way we determ ne average production
right nowis that generally we talk to the mners and we
talk to the mne operators. W just ask people what you
normal Iy produce and then we take that anmount, nmultiply it
by 60 percent. As long as we have at |east that kind of
production or greater the sanple is considered valid. So
you can see that we can actually collect sanples and say
they had a very | ow production rate. The operator sanples
that are collected currently under the binonthly program
the law only specifies that they have to neet 50 percent of
the production -- average production of the |ast binonthly
period. Those sanples also can represent a very | ow anount
of production versus what is nornal.

Currently there's no records of production
required to be nmaintained. That's why we have to talk to
people. W usually ask questions. Very few places do we
actual ly have people presenting a record of what production
is so that we can tell what is produced in terns of what
t hese percentages shoul d be.

| know the 2003 proposed rule, it requires that
the operator collect those sanples for verification at the
10t h hi ghest production |evel. The 10th hi ghest production
l evel in the last 30 shifts. Fromthat it equates to the

fact that we end up wth about the 67th percentile. That is

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0O N O O M W N B O

20
that two-thirds of the shifts during that 30 days -- or 30
shifts will be less than the 10t h hi ghest production |evel
and one-third will be higher. W're noving the bar up on
where we want to collect sanples as far as being
representative of what's normal. [|'ll show you what t hat
10t h hi ghest production |evel equates to in just a mnute.

It also requires the recordi ng of production and
mai nt ai ni ng those records for six nonths. Each individual
section, long wall, continuous m ne or whatever, the
operator will be required to record the production on each
and every shift and it's not just clean coal. |It's raw
tonnage, rocks, coal. It makes no difference to us what's
m ned. The total production has to be recorded.

The 10t h hi ghest production. Were does that fal
and what does it nean? W' ve put together a chart -- each
oval on this bar represents a production shift on a |ong
wall MMUJ in northern West Virginia. This is an actual
situation of 30 production shifts. |If we go through and
average all of these readings for 30 shifts the average
conmes out to 6295. That's 6,295 tons average for that
section. MSHA sanples -- like | said, to collect a valid
sanple has to be at 60 percent. Well 60 percent of average
brings us down here to about 3,700 tons. Anything at 3,700

tons or above we consider it a valid sanple. Now keep in
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m nd al so the operator sanples only have to neet 50 percent
of average. So even |ower than this.

W were asked at one tinme to look at raising the
bar to 90 percent of average. Ninety percent of average
gets us to about 55 or 5,600 tons. That's still below the
average, though. What this rule does is go to the 10th
hi ghest production level in the last 30 shifts. Like I
said, that brings us up to about the 67 percent or two-
thirds level. The 10th highest brings us up here. W're
getting sanples collected at about 7,500 tons. That's
greater than the average, so it's harder to get. Wat that
does is, that gives us the production that indicates that
normal things are going on, that the operators are running
the way they should be, that it's representing what kind of
actions that are taking place on the sections, that we need
controls that actually protect people.

The use of PAPRS or powered air-purifying
respirators. Under the current rule PAPRS or any ot her
respiratory protection equi pnent are permtted to be used
under 72.700. Wat happens is, if sonebody uses it in
accordance wth the way 72. 700 says, which is to have a
respiratory protection programin place, then the operator,
if he does get cited for over exposures and people are

actually using the respirators, the citation can be cl assed
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as non-S&S. Non-S&S ventilation on respirable dust versus
an S&S violation is a grade reduction in penalty. The
average penalty for a non-S&S violation is about $75 or so.

For an S&S violation on respirable dust it can be anywhere
from500 to $1,000. So you can see there's a nonetary gain
doing that. That's the only allowance that's in the current
rul es.

Under the 2003 proposed rule. It permts the use
of PAPRS when all feasible engineering controls have been
exhausted. |If an operation cones in and they've tried al
controls that the agency sees as feasible and they stil
cannot mai ntain conpliance at that high production |evels
then they would be allowed to put in the use of a PAPR
program The only ones that are excepted are |oose fitting
powered respirators with MSHA and N OSH approval. Currently
there is only one unit that neets a criteria and that's the
3M RACAL hel net. The other helnmets do not neet N OSH
approval so they are not qualified under this rule.

If they opt to use powered air purifying
respirators they have to provide a respiratory protection
program as part of the approved ventilation plan. The
respiratory protection programhas to be spelled out inits
entirety. There's an exanple of what a respiratory

protection programhas to look like in the rule. It's
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Appendi x B under the package that's avail able. That
respiratory protection programhas to spell out who is
required to be in charge of the program One person at the
m ne. \Wo takes care of the units? Wo cleans them who
mai ntains then? Filters have to be changed periodically,
and it's spelled out in there who has to wear them where
they have to be worn. They have to be disinfected between
different mners use. So if you' re on a section and
sonebody wears an airstream hel met at the begi nning and then
you turn around and they say well let's swap out and you put
this guy's helnet on, not under this particular program It
has to be cl eaned and disinfected before the next person
puts it on.

Al'l of these things are spelled out in the
Respiratory Program and that protection programhas to be
i ncorporated as part of the approved plan. |t becones part
of the approved plan for that mne so therefore it becones
part of the regulation for that mne, and any viol ation of a
portion of that programcan be a violation of the plan.

If the PAPR programis installed the operator nust
mai ntain dust levels as | ow as possible with feasible
engi neering controls. At the point that the agency cones in
and says okay, you've used all of the controls that are

available for this particular entity, there's nothing el se
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that can be done. You're able to get the dust
concentrations down to 2.2, 2.4, but that's as good as they
can get. They cannot change that. They have to maintain
all of those controls in place fromthat point forward. So
just because they put a PAPR programin doesn't nean that
they take things off and make it easier. They have to
mai ntai n everything that the agency has determned is
feasible fromthat point forward

If a PAPR programis put in place a protection
factor of between 2 and 4, depending on the ventilating air
velocity, is assigned to the mning section. Nowthis is
where it's a little different fromwhat other industries
see. We do not assign protection factors to the respirator
itself. W assign protection factors to where the unit is
being utilized. The reason for that is because we have
found through testing that PAPRS are affected by the
ventilation quantity that is going past them the velocity.
The velocity as it increases going past the airstream hel net
and face shield changes the degree of protection that we can
expect fromthat unit. So with higher velocities protection
factors go down. At |ower velocities they can get the
hi ghest one. Maxi mum protection factor is a 4, the | owest
protection factor is a 2. It will fluctuate in between

there based on the velocity on the section where it's being
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used. For exanple, the protection factor, what does that
nmean? |f you' re assigned a protection factor of 4, that
indicates that the air being breathed by the mner is one-
fourth the concentration of the air outside PAPR |If you're
in say a 2 mlligram atnosphere, the environment in the m ne
is at 2 mlligrans and you're wearing a PAPR, the affected
envi ronnent inside the PAPR would be 0.5 if the velocity is
| ess than 800 feet per mnute. |'msorry, less than 400.

Sanpling requirenents. Under the current
requi renents operators collect binonthly conpliance sanpl es
at underground m nes. Those sanples can result in a
citation for failure to submt if they fail to submt the
required nunber. Also it can result in citations issued for
exceedi ng the applicabl e standard.

The operators' sanple al so col |l ects abat enent
sanples to determ ne conpliance after a citation is issued.

If we issue a citation, the operator collects those sanples

to show whet her they're back in conpliance or not.

MSHA quarterly will sanple MMJs, Section DAs and
Part 90 Mners. That's our current sanpling program
Ctations can be issued for exceeding the applicable
standard as well. Now the citations that are issued for
exceedi ng the applicable standard on both the operator and

MSHA sanpl es are based on the average of five sanples right
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now. W have to take five sanples and the operators have to
take five sanples. So we get a situation where we're
averagi ng those five sanples instead of as we said in our
current rule proposal that we want to do this on one sanple.

The 2003 proposed rule, the operator will still be
coll ecting sanples but they will be collecting sanples to
verify the plan initially and then designated MMJs w | |
col |l ect one sanple each quarter to confirmthe continued
ef fecti veness of the dust controls that are in place.

No citation will be issued for exceeding the
applicabl e standard. These sanples are determ ned for
i nformation purposes, to find out whether the controls are
working. W're not interested in determ ning conpliance and
nonconpl i ance at this point. So there's no citations for
exceedi ng the standard based on those sanples. However any
sanpl e that the operator receives, the operator nust take
action to reduce concentrations when sanpl es exceed the
standard. So even though we're not taking enforcenent
action by saying that you have to -- that'll you'll get a
citation for overexposure, any sanples that are collected
under this program by the operator that indicates a | evel
exceedi ng the applicabl e standards, the operator has to take
action to reduce those concentrations and record that

information. Failure to take that type of action can be a
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citation, the sane as we do right now for reading as we do
for methane. An operator goes in and does their own testing
and they find nethane |l evels greater than two percent, they
have to report it and they have to show what action they're
taking to reduce those exposures. |If they don't take action
then they can be cited for failure to take action. W would
do the sane thing under the dust.

MSHA col | ects sanples to determ ne conpliance and
abatenent of citations under the proposed rule. Only MSHA
sanples will be used for that purpose. Al of our
determ nations will be nade on single full-shift
measurenents and citations will be issued for exceeding the
applicable standard. W' Il have sone scenarios at the end
where we wal k through a couple of situations where this
woul d be taking place. But all of the MSHA determ nations
w Il be based on single full-shift measurenents.

Maki ng conpl i ance/ nonconpl i ance deci sions. Under
the current rule we average nmultiple sanples to make
conpl i ance/ nonconpl i ance determ nations at all coal m nes,
surface and underground. There's no change. That's what
the current rule is. There's no difference between the two.

The average of five sanples on five different shifts is
used. If the average concentration exceeds the applicable

standard by one-tenth or nore nonconpliance is indicated.
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Under the 2003 proposed rul e single-sanple
determ nations at all coal mnes, surface and underground.
This is the one area single-sanple affects all coal m nes,
surface and underground. So single-sanple determ nations
wll be affected on surface as well as underground.

Nonconpl i ance or citation levels will be 2.33 on a
2 mlligramstandard. What that does is, it gets us to a 95
percent confidence that the 2 mlligram standard has been
exceeded. Renenber now, we're basing our determ nations on
one sanple collected on a single shift. Based on that one
sanpl e, we have to have confidence that we're exceeding the
2 mlligramstandard at 95 percent in order to be able to
substantiate a citation in the court. That 2.33 gets us to
that |evel.

Now that's the sanme thing as what you see on the
current noi se program \When people cone in and take a
survey for noise, we cited 1.32 for 132 percent. That, of
course, is 100 percent. |It's the error factor that's
factored into the type of sanple that's done. It's the sane
thing that's done in OSHA, netal and nonnetal mnes. This
is the normof how citations for nonconpliance is
det er m ned.

At the sane token because of the single sanple

that we're using, we get to this high I evel of confidence
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that's we're exceeding the 2 mlligramstandard currently
because we're taking nmultiple sanples and averagi ng them
We're going to show you why we have problens with that
averaging. The citation levels are specified in the plan
verification rule. W can actually go into the rule
| anguage itself, and if you' re on a reduced standard, it
tells you exactly what level if it's exceeded will be a
citation level.

Like | said, we have problens wth the averaging.

What we currently do is, we take five sanples fromfive
different shifts. Wat this is, this is an exanple of an
actual survey subm tted under an operator sanpling program
We have five sanples collected on five different shifts.
The first sanple collected on the continuous m ner operator
was 3.2. The second sanple, 1.6; the third sanple, 1.5; the
fourth sanple, 0.8; the fifth sanple, 3.1. If you average
all five of those sanples the average is 2.0. The section
is in conpliance and no action can be taken to correct for
these two shifts that people have exceeded the standard.
Those shifts of overexposure are what we think is driving
the reason we still see black lung at the preval ence rates
that we see it today, that we're not effectively reducing
that preval ence rate to zero. W have peopl e being exposed,

even on sanpling shifts, which are considered to be the best

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0O N O O M W N B O

30
times because if an operator is collecting sanples, he knows
he's going to be sanpling his section. At the best tines,
he's still show ng overexposures, but yet because the
average of those five shows conpliance there's nothing being
done about it. Under the current program when we take the
sanples and if we see a 3.2 or a 3.1, even though you may
have a 0.8 in there, the 3.2s and 3.1s would result in
action being taken. There has to be sonething done to
reduce that exposure. Reducing exposures on each and every
shift is howwe think that we will end up reducing the
preval ence of black |ung.

On-shift exam nations with controls. Under the
current rule, we have a rule under Part 75 that says that
you have to conduct an exam nation of the dust controls that
are spelled out in the plan at the beginning of each shift.

Now if it's a situation where they cannot actually shut
down, then you have to do it within the first hour of the
next shift. Right now those two prograns -- that
exam nation is on the planned paraneters that are in place.

The pl anned paraneters right now are just mninmmcontrols.

They're the mnimumlevels. A lot of places you'll go to
you'll see that the plan may only call for 10,000 CFM of
air, but when you go up on the section they nmay actually

have 25,000. The plan may call for 50 PSI water pressure
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and they may actually have 75 or 100. They may call for 25
sprays on the mner and they may have 35 sprays on the
mner. The plan is just mninumcontrols, and when this
exam nation has to be conducted, they have to be neeting
those m nimum control paraneters.

The 2003 proposed rul e naintains that requirenent
to do that on shift check. However, the change here is that
the plans are no longer the m ninumthat you see right now.

I f an operation takes sanples to verify the plan and the
pl an shows that they need 25,000 CFM of air to neet the
limts at the verification reduction limt, that 10th
hi ghest production level, if they show that they have to
have 25,000 CFMto do that, that's what has to be on the
plan. And when they go in to do any verification sanpling,
any quarterly sanpling, the sanples cannot -- the sanples
have to be collected at a tinme when they' re neeting the EPO
or a higher production |level and the controls that are in
use at the tine the sanples are coll ected cannot exceed 115
percent of what's in the plan. So if their plan calls for
100, 000 CFM of air, they cannot have nore than 115 on the
section on the date that we take the sanples. Wat we're
doing is, we're pulling the planned paraneters to where they
-- when the sanples are collected they are nore

representative of what's actually going on, so that when we
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have a determ nation nmade that they're neeting the 2
m | ligramstandards we have good reason to believe that
that's true.

M ner participation. Under the current rules
m ners have a right to acconpany, with pay, MSHA personnel
during MSHA sanpling. There is no guarantee of MSHA
participation under the operators' program or operator
sanpl i ng.

For plan, operator notifies the mners' rep of
pl anned subm ssion or revisions and post themon a bulletin
board. The mners' rep may submt comments during the NMSHA
review. That's under the current rules.

Under the 2003 proposed rule m ner participation
during operator sanpling. This is the verification sanpling
and if there's a requirenent for quarterly sanpling. The
operator has to notify mnes of the date and tine prior to
verification of quarterly sanpling. They have to post it
sonehow to get the notification to the mners to let them
know i n advance that sanpling will be conducted on a certain
date and tinme. And the mners nust be provided an
opportunity to observe the sanpling, but there is no
entitlement to special pay. So it's not |ike the wal k-
around rights with MSHA personnel. This is if you want to

observe that sanpling you have a right to do that, but there
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IS no guarantee of pay.

M ner participation during MSHA sanpling. Mners
woul d continue to have the right to acconpany, w th pay,
MSHA personnel during conpliance and abatenent sanpling. |If
MSHA is in there doing conpliance sanpling, routine
sanpling, you still get the wal k-around rights. If we have
to cone back and do an abatenent sanpling for a citation
you have the sanme wal k-around rights.

The operator. As far as the plan, the operator
still notifies the mners rep of the plan
subm ssion/revision and post on the bulletin board. Mners
rep may submt coments. |It's no different fromwhat we
currently have. Even though we're getting better plans, it
becones nore inportant though to hear from people as to what
they think of it. If you coments or problens with the
subm ssi on because it's available, you can submt those --
that information to the district while the plan's being
reviewed so they can be considered by the district.

Use of personal continuous dust nonitors or PCDMs.

The current rule, there is no consideration for use of
personal continuous dust nonitors. There's only one type of
unit that's allowed under the current rules. It's a netric
unit that's approved under Part 74 of our regs. It has both

NI OSH and MSHA approval .
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The 2003 proposed rule allows any unit that the
secretary of |abor approves for the conversion factor as
bei ng acceptable. What this does is, it allows the agency
to say okay, if we have sonething |ike the PDML that's being
shown and tal ked about lately, if that unit becones
avai |l abl e and they establish a conversion factor for that
unit that converts the unit's neasurenents back to MRU
equi pnent -- which is what the 2 mlligramstandard is based
on -- then we can approve that through the secretary of
| abor and it wll be allowed to be used.

Peopl e that woul d use the personal continuous dust
nonitor that's opted. Designated mners would have to wear
the unit full shift, portal to portal. Personal continuous
dust nonitors are just that. They're nonitoring an
i ndi vidual, so you nonitor portal to portal.

Permts an operator to use adm nistrative controls
w t hout first exhausting feasible engineering controls.
Agai n, because you're going to personal continuous dust
nonitoring you' re nonitoring an individual. Because you're
nonitoring individuals, how people nove within the m ne
affects the dust concentrations. So an operator that
utilizes a PCDM personal continuous dust nonitors, would be
allowed to utilize that adm nistrative control

Again, no citations for overexposure based on
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t hose readi ngs. Those readings would have to be reported,
but there's no citations for overexposure. However, again,
the operator is still under the requirenent that any
i ndi cation of an overexposure requires the operator to note
it and take action to reduce that exposure. Failure to take
the action to reduce the exposure fromthat point forward
could be a violation.

Benefits fromthese two rul es being together as a
package. One is that we get plan paraneters that reflect
actual mning conditions that have been verified at high
production levels. W're getting plan paraneters that
actually wll have 95 percent confidence that they are going
to control the dust at 2 mlligranms and 100 m crograns
respectfully for dust and quartz. W're also getting it
coll ected at production levels that we consider are closer
to normal, so that we have normal actions, normal duties
bei ng conducted on that section.

There will be no operator collected sanples used
to determ ne conpliance. So you get sanples being collected
by the agency only.

It provides for protection for mners when
f easi bl e engi neering controls have been exhausted. Like we
showed you on the exanple of the averaging, we have

situations right now under the current program when peopl e
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are saying they're in conpliance with neeting the 2
mlligramstandard, but yet you have individual shifts where
peopl e are bei ng exposed to high concentrations. [|f that
situation is representative of exhausted feasible controls,
then we need to do sonething and recogni ze those shifts that
peopl e are overexposed and provi de sone other controls so
that they can be protected. Protecting mners on each and
every shift is how we're going to reduce the preval ence of
bl ack | ung di sease.

It provides for the use of personal continuous
dust nonitors. Under the current program |ike | said,
there is no provision for their use whatsoever. Under the
proposed rule, operators would be allowed to elect to use
PCDMs if they found it beneficial for their particular m ne.

W say these rules are to reduce the preval ence of
bl ack lung, CAP. Wat we've done is, we've taken the data
that's available to us and nade a conservative estimate of
what kind of reduction in black lung that we woul d see, and
based on that we have broken this out under the DO,
desi gnat ed occupati on; NDOs, non-desi gnated occupation such
as the shuttle car operators and roofbolters. Breaking out
the current data with the conservative estimate that we' ve
applied, we bring up the -- we reduce by 42 the nunber of

cases of CWP through the application of these two rules.
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For sone people -- they've nade the comment that that
doesn't sound like a lot of cases. Well if you' re one of
these 42 cases that's inportant. W've said that this is a
very conservative estimte. W have to work on the data
that's available to us. Realize now, the data that we have
avail able to us does not represent what we're | ooking for as
far as the controls that are in place to get 95 percent
confidence that we're neeting the 2 mllineter standard. It
al so doesn't have the effect of single sanple because those
t hi ngs have not been applied yet. So this is based on data
based on the current information that's available to us.

Like | said at the beginning, we've got three
scenarios that | would like to wal k through now. This is to
gi ve you an exanpl e of how the program woul d worKk.

Under the first scenario you' ve got an operator
that submtted a plan for your particular MMJ. It's
continuous mner section. It takes verification sanples.
Now we have limts that are set up for a single shift. That
single shift, though, the operator wll collect nmultiple
sanples. On a continuous mner section we're sanpling the
m ner operator and roofbolter. So we're getting two sanpl es
in one shift. The single-shift criteria for getting a plan
verified is 1.71 mlligranms of respirable dust and 87

m crograns per cubic neter on quartz.
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The operator takes his first verification sanple.

W give 1.60 on dust for the mner operator, 1.7 on the
roof bolter. Both of those are below the 1.71 dust |evel, so
it's okay.

Quartz, the mner operator gets 72 m crograns and
the roofbolter gets 92. N nety-two exceeds 87, so we have a
problem The controls are not showing us with 95 percent
confidence that we can say is actually protecting people.

The operator is required to | ook at his plan and
coll ect a second verification sanple. The second shift of
sanples result in 1.63 on dust for mner operator, 1.69 on
the roofbolter, 71 mcrograns on the m ner operator reports
and 91 mcrograns for the roofbolter.

The second day or second shift of sanples we have
different criteria now because now we have two sanples to
| ook at as opposed to one. The criteria for verifying the
plan with 95 percent confidence based on two shifts of
sanples is 1.85 mlligrans on respirable dust and 93
m crograns on quartz.

If we | ook up here, all four sanples of dust and
quartz, none of them can exceed the limts that are
stipulated for two sanples and none of themdo. The
respirable dust, all the concentrations are bel ow 1.85; all

the quartz results are bel ow 93 m crograns. Based on that,
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two shifts of sanples gives us 95 percent confidence that
the pl anned paraneters as proposed and sanpled will provide
protection for the mners. Wat we've done is, we're saying
that the plan is verified.

After the plan is verified, MSHA then wll call
sanples, and we conme in for our first binonthly sanpling
period. MSHA cones in and we collect five sanples, m ner
operator, mner helper, shuttle car operator, roofbolter
nunber 1, roofbolter nunber 2. W get respirable dust on
the m ner operator of 1.62 mlligrans per cubic nmeter with
78 mcrograns quartz, mner helper 1.71 mlligranms of dust,
shuttle car operator is 1.41. That's in the wong col um.
Roof bol ter nunber 1 gets a 2.38 dust, 138 m crograns of
quartz, roofbolter nunber 2 gets 2.42 mlligranms of dust,
141 m crograns of quartz.

Based on this survey, one shift, one sanple day,
VMSHA det erm nes the roofbolter occupations are exceeding the
2 mlligramstandard. They both exceed the 2.33 citation
threshol d val ues that we tal ked about earlier. The 2
mlligramstandard, 2.33 or greater, is considered
nonconpl i ance. So we have shown through our sanpling on
this one shift that the roofbolter is not protected. A
citation is issued for the roofbolter occupations. W issue

one citation. The roofbolters are both working on the sane
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machine. The one citation will affect the change for both
operators. So we only issue one citation.

The operator nust take corrective action and
notify MSHA within 24 hours that that action has been taken.
What that is for is so that the agency then will schedul e
to cone back in to do abatenent sanpling if necessary. On
this situation we are going to take abatenent sanples. W
do not come in, though, at the end of the 24-hour period if
the operator notifies us. The operator has to notify us of

when that action is being conpleted. The agency then wl|
conme in unannounced to collect the abatenent sanples.
Therefore, the operator, once he puts themin place, it's
i nportant that they make sure that they maintain everything
until such tine as the agency cones back in to do that
foll owup sanpling. So there's no requirenent that we cone
in when the operator notifies us that he has the controls in
place. So there still is no prior notification of the
agency's i npendi ng i nspection.
MSHA cones in and col |l ects the abatenent sanpl es.

Now at this point there's another consideration. W've
shown that the mners on this section, sone of themare
bei ng exposed to high quartz levels. They're on a 2-
mlligramstandard. H gh quartz levels at a 2-m|ligram

standard indicates to us that people are potentially being
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over exposed because of quartz and we need to address that
situation quickly. Like |I said at the beginning, all quartz
determ nations for setting a reduced standard are based on
MSHA sanples only and it's based on the | ast three MSHA
sanples collected. Well this is the first sanple -- set of
sanpl es that MSHA has col |l ected and we sanple binonthly
normal | y.

Fromthe | ooks of it, you would think that we
woul d go anot her four nonths before we get enough sanple to
determ ne what the quartz level truly is to get three
sanples to average together. W don't. In conjunction with
these rul es, the agency has put its inspection procedures
that will go in place with this particular rule that went
out the way it's proposed. They are on our website for
people to |l ook at so that you can see how we woul d address
these situations. |It'll give you a better idea of howto
comment on the proposed rul es.

Under our proposal, we have stipul ated that when
we come across a situation that sonebody's on a 2-mlligram
standard, and we get an indication of high quartz levels, we
are not going to sit back and wait until the next binonthly
period to collect those sanples and nmake that determ nation.

Instead the agency will schedule within the next 15 days to

go in and get two additional shifts of sanples so that we
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can average those two shifts with the shift that we already
have to get the three sanpl es necessary to determ ne what
the quartz percentage is and set an appropriate standard for
that particular occupation so that we can address that
sooner .

I n addition, because of the concentrations that
MSHA found during this particular survey the operator is
going to be designated to collect quarterly sanples to
establ i sh whet her the planned paraneters continue to be
effective. Now when the operator collects quarterly sanples
they are under the sane criteria as when they coll ected
initial sanples for verification. Sanples have to be
coll ected at or above the verification production |evel.
That's the tenth highest |evel or higher that cannot exceed
the control paranmeters by nore than 115 percent as what
they're specified in the plans. Those sanples have to be
collected full shift on production tinme. That is, they're
turned on when they get to the MVJ and they're turned off
when they | eave the MMU. Those sanples are sent directly to
the agency for a determ nation and they have to neet the
standards as stipulated for that particular entity.

Under our inspection procedures the way the
operator gets established as requiring quarterly sanpling is

if they exceed any of the applicable standards they wll be
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kicked in to quarterly sanpling.

The second scenario. To keep fromgoing through a
| ot of changes, the first part of this is the same. The
operator submts a plan, it's collected. The verification
sanple is the exact sane sanples that we had on the previous
exanple. The plan is verified after two sanples just as we
sai d before.

What changes here is taking the MSHA survey. That
wi |l change the results that we see on this MSHA survey.

M ner operator gets 1.62 on dust, 78 mcrograns on quartz,

m ner hel per gets 1.61, shuttle car operator 1.21,

roof bolter nunber 1 1.41, dust 55 microgranms on quartz, 1.48
on roofbolter nunber 2 with 47 mcrograns of quartz. W
don't show a quartz problemon this section now. Nobody's
over the limts on quartz. Also, all the respirabl e dust
sanples that we collected are under the single-sanmple limts
as far as citation purposes. Nobody exceeds the 2 mlligram
standard, the 2.33.

So conpliance is based -- is determ ned based on
this single shift of sanples. However, there's a second
part of this for the agency. Under our inspection
procedures, we've stated in there that any operation that is
able to maintain conpliance with 95 percent confidence on

our single sanples or any operator sanples, that we wl|l
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skip every other binonthly period of MSHA sanpling. Now,
we're not |ooking at just the sanple results and wal ki ng
away. As |'ve said, MSHA sanples are conmng in, we're
col l ecting sanpl es unannounced. The chance that the
operator is going to be at or above the production |evel
that is set for verification, that is the tenth highest or
hi gher -- we have a 33 percent chance that we're going to be
at that point. Two-thirds of the tine we're less than that.

Chances are they are going to be at | ower production when
we cone in to take our sanples.

I nn addition, MSHA sanples are specified to be
col l ected eight hours portal to portal, not full shift. So
if you' re working eight hours on the section and traveling
hal f an hour each direction, your total shift is nine hours.

The agency will still put the sanples on you when you go
underground and they will cone off and be transported to the
outside at the end of eight hours. So they will not be ful
shift.

In that situation MSHA sanples are going to be
| ooked at though to determ ne whether we will nake a trip
back to the mne the next binonthly period to sanple again.

We're | ooking for mnes, though, like | said that neet the
| evels for single sanple, that's 1.71 mlligrans on

respirable dust and 87 mcrograns on quartz. |If all sanples
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neet that criteria, they've nmet the first step of skipping
the next binonthly period because we have a high degree of
confidence that these sanples are show ng conpliance and
that the controls are working. However, because we are
maki ng that determnation of a trip back to do anot her
survey, we want to be sure that we're erring on the safe
side. So, like | said, the production is probably less. 1In
this exanple, I'mgoing to put the MSHA sanples are
reflected at 750 tons. The plan was verified, though, at
800 tons. The 800 tons represents the tenth highest
productions and we're slightly bel ow that.

The ventilation during the MSHA sanpling was
10,000 cfm the plan calls for 9,800. So I show an increase
in ventilation. At the tinme the sanples were collected |
show a | essening of the production during the MSHA sanpli ng.

Now t he conbi nation of those two things drives our sanple

results lower. So to conpensate for that, we calculate a
factor for production and for ventilating air quantity that
we apply to the dust concentrations that we neasured to
determ ne whether we're going to nmake the decision to cone
back and sanple the next binonthly period or not.

Now this section looks like it's well in
conpliance. It's nmeeting well below the 1.71 mlligrans per

cubic neter on dust and it's well below the 87 m crograns on
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quartz. However, if we take the factors that we're

devel opi ng for production and ventilation, |I'mtaking the
pl anned quantities and dividing it by quantity of air -- the
velocity of air that we had -- I'msorry, the production of

800 tons that we had during the plan versus the production
that we had during our sanpling, it gives ne a factor of
1.06. You take the 10,000 cfmdivided by 9,000, it gives us
a factor for ventilation of 1.02. W take the highest dust
concentration and the highest quartz concentrations that we
found during our sanpling, multiplied by those two factors
and we conme up with 1.62. Maxi nrum dust concentrati on now
becones 1.75 and the quartz of 78 m crograns becones 84

m crograns. Renenber, | said we want themto neet 1.71 and
87 mcrograns. Quartz is below the 87 mcrograns. The
respi rabl e dust exceeds the 1.71. Because of that, this
section will be sanpled the next binonthly period, because
we don't have high confidence that the dust control neasures
are truly protective at all tines.

Now that's a cal cul ation of everything that's only
done by the MSHA inspection personnel. This has no bearing
on determ ning conpliance, it has no bearing on what you see
as the dust concentrations on the sections. It is only a
met hod for us to determ ne whether we need to cone back in

and do a subsequent sanpling on the next binonthly period.
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The third scenario is the use of PAPRs. W' ve
taken a situation as an exanple, Mne A. It's a long wall
m ne. They have installed the shearer clearer shield sprays
and hand sprays. They have a maxinmumair velocity of 500
feet per mnute and their verification production |evel is
16, 000 tons.

For denonstration sake, we're going to say that
this is representing all feasible controls for this |ong
wall. The agency cones in and makes the determ nation that
that is all feasible engineering controls for this section.

The dust concentrations during the verification sanpling
produced a shearer operator highest concentration is 1.9
with 130 mcrograns of quartz. The 060 occupation, which is
t he occupati on working furtherest downw nd on the | ong wall
section had 2.0 mlligranms and 145 m crograns of quartz.
Fromthis, you can see that we're neeting 2 mlligrans on
respirabl e dust but the quartz |evel is exceeding 100
m crograns. So we have to do sonething to address that.

W' ve exhausted all feasible controls. There's
nothing else left that will address the situation. The
agency has made that determ nation. The operator says |I'm
going to put in a PAPR program Because he wants to put in
a PAPR program the full program nust be included with the

ventilation plan. Like | said, this is where he has to
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specify. Wi wears the units? Were are they going to be
worn? Who's going to clean then? Who's responsible for the
prograns? All of this has to be spelled out. Training for
the mners that are actually using the unit. Al of this is
spelled out in witing in the programand it has to be nade
part of the approved plan.

In this particular situation, we're saying al
m ners working in by the shearer nust wear PAPR in
accordance with the approved plan. |If that's required in
the plan, then m ners working downwi nd of the shearer al
have to wear PAPRs. Failure to do that will be a violation
of the plan and will be cited as such.

The average velocity across the long wall is 490
feet per mnute. Like | said up here, the maxi mumis 500,
but the average is 490 feet per mnute.

The protection factor assigned to the MMU i s going
to be 3.2. Renmenber | said the protection factor is going
to be between 2 and 4. The way we determ ne the protection
factor is to take the quantity 2 tines 800 divided by 490.
The 800 is the velocity that you go to as the max and 490 is
what we actually have on this section. Two tines that
quantity gives us the protection factor of 3.2. So on your
particular long wall or section, if sonebody is going to use

PAPRs and you want to figure out what the protected factor
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woul d be, it's sinply taking the velocity on the |ong wall
face, and if your velocity is 1,000 feet per mnute, you
woul d put 800 divided by 1,000. Now anything above 800 goes
to 1 or greater. The maxi mum protection factor is 4. So
you can see when you get above 800 there is no need for
mul tiplying anything out -- I'msorry, if you go to 800 or
above it becones 1. Your protection factor is 2 at that
poi nt. \When you go down to 400 as your velocity, 800
divided by 400 tines 2 will get you to 4. So anything at
400 or less is going to be at the maxi mum protection factor
of 4.

The plan, though, will require that we maintain
all engineering controls that were determ ned to be feasible
by MSHA. So at the point before we actually say that you
could use a PAPR, all the controls that were in place -- and
we're saying the controls represented here are all the
controls that were in at this tine. Al those controls have
to be put into the plan and they have to be nmintai ned at
all times. They cannot renove them or reduce them

In this situation, the equivalent concentration is
a 2-mlligramconcentration. It would be .62 mlligram per
cubic nmeter. That's 2.0 divided by the protection factor of
3.2. So effectively inside the air helnmet a person would be

breat hi ng an at nosphere of .62 mlligrans per cubic neter
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versus the exterior which would be 2 mlligrans per cubic
nmet er.

That concl udes the overvi ew.

MODERATOR NI CHOLS: Ckay, thank you, Bob.

As | nmentioned in ny opening statenent, for the
single-sanple rule, which is designed to elimnate the
averagi ng of sanples that Bob covered there, MSHA and NI OSH
are partners on this. | would like to ask Gerry Finfinger
to make sone statenent and al so give us an update on the
devel opnent of the personal dust nonitor.

MR. FINFI NGER: Thank you. Can you hear ne in the
back?

VO CE:  Yes.

MR. FINFINGER: Good norning. On behalf of N OSH
and our Director, John Howard, and our Associate D rector
for Mning, Lou Wade, | would like to welcone you to today's
neeting. W're here today to listen to your comments, and |
think you for attending. |'mgoing to give you a brief
update on the personal dust nonitor which we refer to as the
PDML t hat we have been devel opi ng under a research contract.

We conpleted the initial design sonetinme during
the year and we have six prototypes that were manufactured.

We finished the lab testing with successful results and

we're scheduled to start the in-mne testing in the next
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couple of weeks. | have a picture of the unit, which I'm
sure you can't see fromthere, but 1'mgoing to pass it
around when |I'm done. The unit is conbined wwth a cap |anp
and a battery pack and provides data on respirabl e dust
exposures during the shift. The unit gives current exposure
data, as well as can be used to project the exposures to the
end of the shift.

| thank you for being here and |I'm | ooking forward
to a productive neeting.

MODERATOR NI CHOLS: Okay, we want to take about a
15-m nute break until 9:30. For those of you in the back,
when you cone back in, there are sone seats up front here if
you would li ke to cone up and have a seat.

(Wher eupon, a short recess was taken.)

MODERATOR NI CHOLS: CQur first speaker will be Joe
Main. Joe is the Cccupational Safety and Health Director
for the United M ne Wrkers. Joe.

MR. MAIN.  Thank you, Marvin.

My nane is Joe Main, Ma-i-n, and | represent coal
m ners.

(Appl ause.)

VO CE: Tell them Joe.

MR MAIN: | would like to start off this norning

-- and we've got a |lot of people that wants to provide
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comments on this rule today and | want to try to shorten ny
presentation up here a little bit. But |I find nyself in the
sanme position | have at the first four hearings, and that is
trying to give sone kind of a clear picture about what this
rule does. As you know, Marvin, | have been critical of the
presentation that MSHA has given because | think it really
fails to paint the true picture of what this rule actually
does. There's a lot of mners in here this norning, and for
sone, it's the first opportunity they have to really learn
about this rule. And we've used the rul emaki ng process to
even |l earn nore about the rule as we go through. Needl ess
to say, we're finding out nore things by sitting and
listening to exchanges that's taken place over the |ast four
heari ngs.

Before | get into that, | would like to make
everybody aware of where we're at and the significance of
this particular public hearing. A little over a year and a
hal f ago we had the worst m ne explosion that this country
has seen in 17 years when an expl osion ripped through the
JimWalter's Nunber 5 mi ne in Brookwood, Al abama. Wen the
expl osion ended 13 mners -- 13 of our brothers lost their
jobs -- lost their lives in that explosion. As we all
sought to figure out what went wong and why we | ost so many

lives in that explosion, we found that one of the
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significant factors as found by MSHA and the M ne Wrkers
was float coal dust in that coal mne. Float coal dust that
hel ped propagate an explosion wth massive forces that were
so destructive at the end. As | said, 13 mners lost their
lives.

Now what is so troubling is, we reflect on that
today and as we | ook at what we're about to tal k about here
in Al abama, we find that the governnent has issued a rule
which will as a direct result increase the dust levels in
the coal mnes in this country. And | think, you know, when
you put those two things in perspective for mners, that's a
bit outrageous. W keep questioning how did we get here and
what's this rulemaking really all about? You can't escape
the fact that what this rule actually does is allow m ne
operators to legally increase the concentrations of dust in
a mne's environnment. \Were you have little dust there's
big dust. And, of course, this rule ains at addressing the
anount of respirable dust that will be in the nation's coal
mnes. And we don't think there's a device yet that
separates little dust frombig dust as it -- you know, as
it's poured into the atnosphere. |[|f such a device exists we
woul d surely |like to know about it. W could surely use it.
But it is said that we're here tal ki ng about a proposal that

in essence increases the dust levels in the nation's coal
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m nes.

We've found fault wwth MSHA's presentation with
respect to what this rule does or does not do, which
excludes the information that m ners should have about the
inpact of this rule. It is unquestionable that this rule by
its application will end a standard practice created by
Congress in 1969 that said very straightforwardly m ne
operators, you cannot have nore than 2 mlligrans of
respirable dust in the mne atnosphere. Wat this rule
does, it turns that standard on its head. And by the
responses that we've gained from MSHA in pursuing the rea
i npact of this rule, we have found that m ne operators would
be allowed to increase the dust levels legally in coal mnes
up to as much as eight mlligrans. And that MSHA, when they
find those legal eight mlligramlevels that woul d be
approved by the agency -- could be approved by the agency,
that the agency would not even cite the m ne operator until
the levels reached -- | believe it's 9.32, if | got it
correct this tinme wwth what we were told by the panel

Those are significant points. Those are
significant pieces of this rule that |I think is sonmewhat
out rageous of the governnent not to explain those in detai
and force the mners and the representatives to cone forth

and to have to extract that information fromthe panel. Wat
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this rule does is, it allows mne operators to use a faulty
respiratory that's been shown faulty by mners -- by those
in the industry, that cannot be used in it's approved
fashion and be worn confortably by mners, which is laid out
in testinony fairly clear -- as a tool to allow m ne
operators to increase the dust levels. Now we've had
debates over the |ast nunber of hearings where the agency
said well we're really not going to do that, but what gives
us trouble is the fact that we now have a | egal bar that
don't let you do it, don't let you approve those, and we
have to rely on a trust-ne fromthe governnent, that as |'ve
said before, you'll be stiffed back when m ne operators cone
forward requesting plan to use the so call ed PAPRs, these
| eaky respirators, to allow themto increase the dust |evels
in the nation's coal mnes. Wether it's up to three
mlligrams, four mlligrams, five mlligrans, six or eight,

t hose proposals under this rule is com ng your way. And for
those that say, well, that's just not going to happen, you
haven't studied the history of this industry. And for those
to say well, we're really not going to do that, we're not
going to approve those, have not studied the history of this
i ndustry.

As | set and watched the panel respond to this

over the last four hearings, what you ve asked mners to do
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is trust us, we wll not allow operators to increase those
dust levels. Well the sad reality is, they' ve got the open
door to do it. The panel sitting here today will not be in
t he deci sion nmaki ng as to whet her approve or deny those
requests. O her people will be sitting there. And it could
be Iike today's current environnent where we have a | ot of
i ndustry fol ks appointed to these positions that wll be
maki ng these critical decisions. W have raised concerns
about the current | eadership comng fromindustry that's now
runni ng the agency, including the position currently held by
the chief of safety in coal who rides herd over this dust
sanpling program And for mners, you darned right, we're
suspi ci ous about that. When we see proposals com ng down
fromthe | eadership of this agency who are in |large part
hired directly out of industry to these positions it makes
us far nore nervous.

Is this the right thing to do? Absolutely not.
Who says that? Mners say it, NIOSH has said it, a federal
advisory commttee has said it, and nost inportantly,
Congress said it |loud and clear when they created the 1969
Coal M ne Act. They said m ne operators, you've got three
years to get to two mlligrans as far as the dust
concentrations in the mne environnent and the active

wor ki ngs, and you're going to do it by engineering controls.
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And, by the way, it explicitly said you' re not going to do
that using respirators. Wat your rule does, as | said, is
it turns that whole law on its head. It contradicts the
clear direction that Congress gave this agency in devel opi ng
rules and in carrying out the mandates of the m ners.

Now | ' m just beside nyself to figure out how we
actually arrived here. 1n 2000 MSHA proposed changes to
overhaul the respirable dust sanpling programin the
nation's coal mnes, and that was follow ng many
recomendati ons and mandates to do so. Wen MSHA issued a
set of proposals, those proposals at the end of the day was
soundly rejected by both [abor and industry. The sad realty
is that the proposal we have today is built off of that sane
frame, only worse.

Wth respect to sanpling in the nation's coal
mnes. Mners have said for many, many years -- and you can
go back and | ook at the historical record, back since the
begi nning of the Mne Act -- that there was a need to have
constant sanpling in these coal mnes so that the dust
| evel s could be maintained at a healthy |level for mners
t hrough the course of their working careers. Mners don't
want to get black lung. Mners don't want to have to spend
their remai ning days attached to an oxygen bottle while, you

know, other nornal people are out enjoying life. They don't
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want that. But they've seen through their own eyes what's
wong with this system and for decades they've been trying
to convince the federal governnent what they need to do to
fix it. They need to |lower the dust |evels so these mners
wi |l not get black lung and they need to be in those m nes,
or have systens in mne to constantly sanple the coal m ne
dust to make sure that the m ne operator is not exposing
themto unhealthy levels of dust. It's a pretty clear
nmessage.

It seens |like every tine we get into a process of
reform ng these standards to get that done, we wind up with
a conpletely different idea or proposal. As | said, in 2000
mners laid out a pretty clear case about what they wanted.

They wanted the dust standards |owered, they wanted
frequent sanpling, they wanted conti nuous dust nonitors that
they had been calling for for nearly three decades now, and
prom sed tinme and tinme over that they would build those
devices and get themin the mnes to fix that problem They
want sanpling for the full shift, not partial shifts.
Sanpl es for whol e exposure. W want to know what dust we're
actually in as we work in these m nes.

They asked for full mner participation. Wy did
they ask for that? Real clear. There is a long record of

corruption in the dust sanpling programin handling and
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nonitoring dust in the nation's coal mnes. And who could
better help nonitor that and nake sure the systemis run
right than the coal mners and their advocate
representatives? The mners asked for a federal takeover of
the sanpling prograns for years, what they didn't ask for is
a give-a-way of the conpliance sanpling program

You know, as we | ook through the proposals, in
each one of these cases the agency did the opposite of what
m ners have requested and demanded they do. But these
wasn't just demands of mners to do these things, these was
recommendations from Nl OSH, recomrendati ons from a federal
advisory commttee and a clear directive from Congress to
achi eve the goals that mners have laid out. That
unfortunately continued to be ignored.

In terns of the rul emaki ng process, you know, |
have to say that | was sonmewhat disturbed and confused about
recent proclamations fromthe head of MSHA. Those people
who crafted this rule -- or responsible for crafting,
shoul d say, and who signed off on it and sent it out to --
for the public hearings and public response. 1In an article
| ast Thursday the head of MSHA said that he was both
surprised and perplexed -- according to the paper, which was

the Lexington Herald -- by the outcry frommners over the

MSHA dust proposals. |'msurprised and perpl exed why he
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woul d say such a thing. The reason | say that is, the case
| laid out to you, what m ners have told the governnent
years that they wanted, are not in these rules. To the
contrary, what the governnent did when they crafted these
rules is ignore those recommendations, those demands, those
comments and a wealthy record pointing this agency in the
right direction as the March 6th, 2003 proposal was issued.

Now i f anybody doubts that we're upset about these
rules, |I think they need to cone and listen in these hearing
roons. |f anybody's surprised about the m ners objections
to these rules, | think they've been |iving on another
pl anet and they surely did not read the 2000 rul emaki ng
record which lays this out clear as a bell. And they surely

aren't in tune with what mners really want and need. You

know, that's said that we wind up in a situation like this
with -- we have a ness on our hands, fellows. W have a
rule that's been | aunched at the public expense to do
sonething that is just totally wong headed, ill advised and
as we see it illegal.

Foll owi ng the four public hearings that's been
held -- and i've had an opportunity to attend all four of
those and talk to our folks that was there. There's about

120 people that have testified so far to this agency. Qut

of 120, which included mners, widows of mners, black |ung
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victins, doctors and even a coal operator at the first
hearing. And out of that 120, | have saw not one person --
not one person step forward supporting this rule. That
should tell the governnent sonething about what's going on
here. Now either the governnment is wong or the public is
wrong, one of the two. And when it conmes to 120 to zero,
think it's pretty clear who's wong in the approach to fix
and overhaul the respirable dust programin this country to
deal with the issues of cleaning up the respirable dust in a
manner that working mners can go through their |ife and not
get this black |lung disease.

You know, we've had tens of thousands of mners
die fromthis disease. 1've had personal friends die hooked
on an oxygen bottle and I know what they go through. It's
one of the nost horrific experiences of life to see sonebody
that you know and | ove and care about just pass away every
day. They can't even neke it up a set of steps wthout
stopping to take a breath attached to an oxygen bottle.

Tens of thousands have died wth this disease. And as we

| ook at the recent NIOSH report that was issued just barely
a nonth ago showi ng that there is hundreds of m ners working
in the mnes today that is afflicted with this disease.
Hundreds of mners working today afflicted wwth this

di sease; the program does not work to protect them The sad
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reality is, it's those mners who get the disease, who've
had the disease and will get this disease, who tell this
government what they need to fix it. W unfortunately have
a deaf ear, and that's got to change.

It's got to change in a way that this governnent
starts listening to those victins and responding to the
needs of the victins of this terrible disease. They said
sonme things pretty clear. W want the dust |levels | owered
in these coal mnes. W want frequent sanpling of the dust
to make sure that mners are in safe levels all the tineg,
not just when the sanpler is put on infrequently. W want
t hese continuous dust nonitors that the m ne workers, that
the industry, that NI OSH has worked hard for years to
devel op and we're on the verge of having those devices
finalized. Wiich by NIOSH s estimtes, by August, mybe
Septenber we'll have all the testing conpleted, the schedul e
on those devices, and it'll be ready, if everything works
out, to head straight to the production lines. And to find
us in a situation where we have such a renarkabl e device
that can sanple mners every day, every shift 365 days a
year, that can be conveniently worn by the m ner because it
was devel oped to be as worker friendly as we could nake it,
built into the mners' cap light battery, it would provide

i nval uable information to the governnent from m ners across
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this country that is just uninmaginable today about the dust
| evels they're in. It's designed to give the mners the
ability to read that instrunent and know what dust they're
in as they proceed through the shift and push a button and
tell themif they stay in the sane dust |evels what they
dust levels wll be at the end of the shift. It wll
provide at the end of the shift mners, mne operators and
MSHA with a clear instant reading of what the dust |evels
was for that shift. That forces action, you betcha. It
forces action to be taken so mners are kept out of the
dust.

It's designed to be as tanper-proof as possible.
The reason | know that, | have been on the devel opnent side
of this device for the |ast several years and we asked for
different things to be built into this device. At sone of
these m nes where they take the current dust sanplers out
and hang themon the roofbolt or put themin a conpany
of fice sonewhere and shake up a bucket of coal, all those
devious things that had been recorded as being done, it's
nore difficult for themto get away with that.

It has a notion sensor init. |If that thing sets
around, it's going to detect the lack of nmotion. |If
sonebody plugs up the end of it to keep the dust from goi ng

in, it's going to show that up in the data that cones out.
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If it's setting in a constant air environnment and don't show
t hose peaks and valleys you go through in a shift, it's
going to show up on the data. This is a remarkabl e devi ce.

It's so remarkable that | would think that everybody woul d
be saying let's hold the fort here. Let's tell those
researchers to get this testing done and let's get those in
the coal mnes for these mners. It takes care of a |ot of
pr obl ens.

We have a very conplex plan verification systemin
this rule. It's so conplex -- |I've had discussions with the
i ndustry. They're as confused as we are. They think it's
gong to go the other way. | nean, it'll be such an inposing
nonster that they can't live with it. W think, on the
ot her hand, that operators who figure this out can figure
out a way to get around this scheme and get away with
basically nmurder in coal mnes. Bad systemas the
alternative. W would support that systemif there was not
anot her solution to this problem

There is a nore sinplistic solution to this
probl em however, and that sinplistic solutionis let's have
pl anned verification every day, every shift, 365 days a
year. Let's get those continuous dust nonitors into the
coal mnes and let's determ ne what the actual dust |evels

are every day. And through the course of the shift if the
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dust levels start rising they have an indicator there that's
goi ng to cause sonething to happen that we don't now have.
They can make quick adjustnents. They don't have to wait
for sanples to cone back fromthe governnent days or weeks
| ater and say, well what was | doing on Friday of |ast week
that caused that dust level to be high? They can tell right
now i nstantaneously with those devices as that dust |evel
peaks up. A remarkabl e device.

The operators are calling for getting out of the
dust sanpling business. | just read an article today where
the industry is getting ready to where the industry is
getting ready to | think conme out and publicly oppose these
rules. At least what | read today, that's the gist of the
direction they're going as well. You know, they claimthey
want to get out of the sanpling business. They don't want
to be called crimnals. Well ny first point is, if you're
not -- if you don't act like a crimnal, you won't be one,
okay. That's one |l esson we have to | earn about this whole
thing. Tens of thousands of people died fromthis disease
caused from sonet hi ng, and sone people did sone dastardly
things to put those people there. That's sinful.

But on the other hand, there is a solution to the
operator's problemhere when it conmes to plan verification.

Sanpl e 365, 24/7 in these dusty occupations and have a
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constant sanpling systemw th verification attached to it.
You know, as | |ook back -- and |'ve been in this business
for 20-sone years, and |'ve been working on reform ng the
dust program since 1976 when | was with the convention in
Ci ncinnati, Ohio when a bunch of mners told this governnent
-- or laid out the plan to tell this governnent and shortly
did thereafter, what they needed to fix this problem Get
t hose continuous dust nonitors in these coal mnes, fellows.

1980, when the governnent finished rul emaking,
when they | ast overhaul ed these rules, they prom sed the
m ners that they would work to build that device. And as we
sit here in 2003, how many years later is that? Twenty-
three years later we're sitting here. W've put nmen on the
noon, we've put little robots on Mars to nonitor the
environnent, to take pictures, and for sone reason, we just
can't get these continuous dust nonitors built and put in
the coal mnes. | can tell you this, had it been the sane
approach over the years building these continuous dust
nonitors, if they had of been the sane people that was
preparing our mlitary for war, there would have been no
short war in lraqg. | mean that's the reality here.

We've all got to cone to terns wth the sinple
proposition that coal mners are getting sick fromthis

di sease. Coal mners are dying fromthis di sease and
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there's a way to fix this if we all focus our attention to
get it done. Bandaids don't work, and this proposal is
not hing nore than a bandaid that |egalizes high dust |evels
in coal mnes and gets the sanplers out of the m nes.

Through these proposals -- | don't know and naybe |
mssed it -- the plan of MSHA is to A elimnate the dust
sanpling requirenents nandated by the regul ati ons, at | east
the frequency and the nunbers or those. And init's place,
just do the conpliance dust sanpling by policy. By a policy
that can change and has changed. As a matter of fact, |'ve
conpl ai ned about the agency after prom sing increasing dust
i nspections and nore vigorous enforcenent backing off to
only four inspections |last -- dust sanples |last year in a
policy that was issued. And those are not even conpliance,
they're target or whatever we call them now.

That's what scares miners. That's what scares ne
here. M ners should not stand back and let this agency
strip away protections they are legally entitled to with
this trust-ne replacenent fromthe governnent. |f they do,
they' re making a bad, bad m st ake.

Now under this policy that the agency has | aunched
here on their vision of dust sanpling, we will have on sone
m ning sections -- sonme mning sections sitting right behind

me here -- as little as three conpliance inspections by MSHA
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a year. Now we asked for the data that shows how you guys
came up with that, Bob -- or the specific mnes of the data
you used to determ ne which mnes would be only getting
three inspections and which would be getting six. | got a
| etter back from Dave Laurski about a week ago that says
we're not getting that because you don't have it. W had
data that cone up with that concl usion, which you infornmed
us about earlier. W still want the list of mnes that you
proj ect based on the data you | ooked at that would only have
three inspections a year because | think these m ners out
here deserve it.

Then you | ook at the policy and you find that MSHA
plans to only sanple one shift in the vast out-by areas of
coal mnes in this country. One shift a year. Nowtell ne,
does anybody in this room honestly believe we can predict
t he exposure of unhealthy dust to m ners by taking one
sanple in a coal mne a year? Qutrageous. W oppose it.
You can Dave Laurski or anybody else that listening, we wll
not support that kind of rule. It is not an MSHA takeover,
it's an MSHA give-a-way and absolutely to our dying breath
we w Il not support it. And you can tell Dave Laurski --

(Appl ause.)

MR MAIN. -- that we are not supporting a rule

that allows dust |levels to be increased up to eight
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mlligranms in coal mnes. W understand that was his
proposal. W got the docunents in a neeting with MSHA. W
asked, where did this proposal cone from this outrageous
action to increase dust levels up to eight mlligrans and to
put these faulty air streamhelnets on these mners? The
response we got was fromfour different areas. One there
was a change of |eadership at MSHA. And this is in a letter
| docunented and sent back to Laurski about three weeks ago,
whi ch was not refuted by the way. The change of | eadership
is, we currently have the fol ks who is the assistant
secretary, the deputy assistant secretary, the other deputy
assi stant secretary, the special assistant and the chief of
health all just hired in fromindustry that's now runni ng
this agency. That's the | eadership of the agency. W were
also told that it's enbedded in a proposal filed by David
Laurski hinself as a m ne manager of the Energy West M ne
seeking to have rules inplenented that woul d have air stream
hel mets used in lieu of engineering controls in allow ng the
dust levels to be jacked up in the nation's coal m nes,
whi ch was rejected. That was when he was a m ne manager it
was rejected.

Then we were told -- the third one was a proposal
from-- a study fromthe University of Utah that was done

for Energy West M ning, Dave Laurski's conpany, that

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © O N O UM W N B O

70
critiqued the air streamhelnets. That was a little bit
bi ased, | believe.

And the fourth was a 1979, | believe, study on air
stream hel nets that was issued and done, you know, sone --
many outdated years ago. But that's what we were told the
basis of this eight mlligramair stream hel met proposa
canme from | can tell you this, mners across this country
have said and will continue to say that is outrageous, we
don't want it and we'll fight it until hell freezes over.

(Appl ause.)

MR. MAIN.  You know, the frustrating part of being
part of the public is that when you go to these public
hearings and you lay out a case as to what needs done, you
have -- you have to have sone faith that the governnment w ||
do the right thing. That the governnment will be, in this
case, synpathetic to mners who are dying froma di sease,
and getting the disease, that they need -- they need the
problemfixed so that they don't -- that don't happen to
them And the unfortunate situation that's we' ve evol ved
intois we find that the governnent has turned a deaf ear to
m ners, has turned a deaf ear to the public when it cones to
the issue of cleaning up the respirable -- the unhealthy, |
shoul d say, coal dust in the nation's coal mnes so these

mners will not get sick.
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Now as you crafted those proposals and you
enbedded them around that Laurski proposal, you nade sone
changes in the rule that did -- as we've admtted and have
supported -- sone inprovenents in the rule. They're so
nodest, and in conparison to the adverse things they're
unwor kable. W agree -- as we've said, we agree with full-
shift sanpling, but not the proposal you have on the table.
| hope you pass that back to Dave because | think Dave has
sone m sunder st andi ng about where we're at on that. W
support single-shift sanpling, have for years and conti nue
to do so. W do not support single-shift sanpling done once
inalifetinme in a coal mne or so infrequent that it makes
no difference. W do not support single-shift sanpling that
increases the dust levels to satisfy a margin of error in
favor of the mne operator, and the last | read NIOSH didn't
support that either. O course, | understand NIOSH i s not
part of that rul emaking.
Qur aimis to do one sinple thing, clean up the
coal dust in coal mnes. GCet the dust |evels down, not up.
Get frequent sanpling of the mne environment so mners can
know what they're in and there'll be some forced action on
the part of the operators to fix unhealthy and dusty
conditions. Have full mner participation. This rule

doesn't do that either and we've said that. Get these
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continuous dust nonitors in these m nes yesterday. They
shoul d have been in yesterday. W've dilly-dallied around
for years and conpl ai nts about gee, we can't wait anynore.
I"'mtelling you, we've got to do two things. A, get that
research done ASAP. Everybody should be out there hounding
the poor NIOSH fellows that's working on this. Get that
research done and get those in the coal mnes. Let's fix
this thing right for m ners.

| hope that this nmessage goes back to M. Laurski,
who seens to be confused. | know -- and the reason | say
that -- and | don't like to get into these press battles
here, but he's the guy who's going to sign off on this rule.

He's the guy that signed off on launching this rule and |
think he has the right to know fromthis hearing room
exactly what is being said here, and he has the
responsibility to read the record, as he had the
responsibility to read the record of 2000.

It's just not us saying that this rule is
problematic. | just want to read a statenent fromthe one
operator who testified at the Washington, Pa. hearing. His
nane was --

MODERATOR NI CHOLS: Joe, we've got 54 nore people
signed up and | want to hear fromall the mners. Can we --

MR MAIN. Marvin, | have that sane deep
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appreciation --

VO CES: Let himtalk.

MR. MAIN:. The problemthese m ners have is, they
haven't had the luxury that a few of ny crew has to sort
through this whole rulemaking. It is so conplicated that
our mners can't understand it.

While you raised that, let ne just let you know
why, Marvin, then I'lIl go back to this in one second.
will finish up as quick as | can. | know you would Iike for
me to | eave.

(Laughter.)

MR MAIN. This is the rule -- this is the rule
t hat governs when a citation is to be issued under these
regul ations as crafted by MSHA and sent out to the public.
And what it says under Section 70.218, on violation of

respi rabl e dust standard, issuance of citation, action

requi red of operator and term nation of citation. It says
if avalid -- whatever valid is -- equivalent concentration
nmeasur enment -- whatever an equival ent concentration
neasurenment is -- for any occupation sanpled by MSHA neets
or exceeds the citation threshold value -- you' ve got to
determ ne what citation threshold value is -- listed in
Table 70-2 -- you need to go over to 70-2 and once you

figure all that out, figure out what that nmeans. That
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corresponds to the applicable dust standard. You've got to
figure out what the applicable dust standard is. |In effect,
the operator will be cited for violation of 70.100 and
70. 101.

Now, | think this takes about three Phil adel phia
| awyers to figure this out, because it is -- for the conmon
person to understand this rule, it is nore than conpli cated.

And t he consequence of this rule, once we did figure it out
after -- and thank you guys for bearing with us and having a
nunber of neetings so we could question you guys about what
this rule did. | think three neetings and several hours
worth to do that. We finally concluded that despite what
this rule continues to say, a maximumof 2.0 mlligrans, a
maxi mumof 2.3 mlligrans in the m ne environnent to be
cited, that's not true. Wat m ners behind ne can expect
under this rule is anywhere fromless than 1 mlligramto
9.32 mlligrans to be in their coal mnes before it is
actually cited under this rule when you wal k through all of
t hose tables and definitions.

Now the sad reality is that's not explained to the
mners. It hasn't been in any hearing that |'ve been to.
We've had to drag it out. It hasn't been explained to the
public. But |I can guarantee you, I'mtotally confident with

what you guys have told ne -- it's on the record and | can
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read it, Marvin, if you wwsh nme to do that -- that this wll
all ow those dust levels to hit between those ranges and coal
m nes. Nobody behind nme has a clue what their standard w ||
be as far as the m ne environnent as we neasure it now under
this rule, but it'll be less than 1 mlligramup to 9. 32
mlligranms. That's outrageous. That's part of the problem
with this rule and part of the conplexities. |'ve offered
to give people two days to read this thing, give thema test
if they passed. |If they could score 20, | would pass them
That's how conplicated it is.

Goi ng back to M. Gallick, who was the safety
manager for RAG Coal Conpany. John Gllick is his nane. He
testified at the Washington, Pa. hearing and here's what he
said in his opening remarks. "First, let me say this rule
appears to closely parallel the previous proposed rul es that
were soundly rejected by all stakeholders.” Labor and
managenent alike. |'ve added that to it. "I cannot
under stand why MSHA has not |listened to the stakehol ders and
actually attenpted to develop a rule that the stakehol ders
coul d support, both industry and | abor, albeit for different
specific concerns, said to MSHA at the | ast round of the
public hearings, that MSHA needed to start this rule al
over rather than attenpt to nodify it." That was just said

what, two weeks ago in Washington, Pa if |I've got nmy timng
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right.

VWhat Gallick said represents the viewpoint of the
st akehol ders that are affected by this rule, both | abor and
industry. They said very soundly in 2000 trash this rule.
It doesn't do the job. Cone back and build one that works.

There was a cl ear nessage from both | abor and managenent,
build it around a continuous dust nonitor and fix this
problem As we set here today you're hearing the sane
comments you did in 2000 and one should start asking why is
thi s happening? Wy are we here? Wiy are we wasting the
t axpayers dollars going on a track that will not work
because we believe you cannot fix this rule in its current
form It's just like throwing that big old Mack wheel on a
br oken down Vol kswagen, it just won't fit. Go back to the
drawi ng board and do this right. That's what we said in
2000. Unfortunately people didn't listen to us. W laid
out a reason why in 2000 and unfortunately people didn't
listen to us and you're hearing the sane thing again. |
just hope that someone -- soneone in this governnment really
wakes up and understands what's going on, the travesty that
is going on here. Raising dust |evels and reducing the
anmount of sanpling in coal mnes will not end black | ung.
Lowering those standards, the dust |evels, and increasing

that sanpling will help eradicate this disease.
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In closing there's a ot of other things that I

would i ke to get into today but I'"'mnot going to doit. A
| ot of mners, as you pointed out, are here to talk to this
agency. Many of themtold ne, Joe, why are we even going
again? The sane thing we told themin 2000. | said well,
we've got to do it because it's the process. W've just got
to hope that sonmewhere in governnent sonmeone grabs hold of
this and say wait a mnute, we're going to start |istening
to those mners. W're going to start listening to the
public and we're going to fix this. That hasn't happened
yet, but | still have faith that sonmewhere, sonehow, sone
way, someone is going to take control of this and take
control away fromthose who crafted this proposal and do it
right. And as the president of our union says, if we've got
to go to the halls of Congress to get that done, we're
wlling to do that. If we've got to go to the streets to
get it done, we're going to do that. And if we've got to go
to the public and just patiently explain what this rule
really does to get the public's attention so they
understand, we're going to do that. Watever it takes to
get what mners deserve and what they need, cleaning up the
dust in these coal mnes and doing it right so we don't have
bl ack | ung cases.

Thank you very much.
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(Appl ause.)

MR MAIN |I'll take any questions you have,
Mar vi n.

MODERATOR NI CHOLS: | don't think | have any
questions. You know, | watched -- | watched the audi ence as
Bob went through his presentation and | think -- | think a

| ot of people do understand what we're trying to do here. |
think your testinony is reflective of why it's inportant to
have these public hearings. |If it's not clear in these
rules that the intent of these rules is to |ower the dust
| evel s, not raise them and if the first -- if it's not
clear that the first line of defense is not engineering
controls then we need to clarify that. Then if it's not
clear that supplenental controls are only going to be
all owed to be considered after all engineering controls are
exhausted, we need to clarify that. And if we haven't nade
it clear by allowing the rules to acconmodate new t echnol ogy
once it's devel oped, tested and commercialized, we need to
clarify that because that's clearly the intent of these
rul es.

MR MAIN. The intent, as you expressed, and what
these rules do is two different things, Marvin.

MODERATOR NI CHOLS: Well then you need to tell us

how to clarify it.
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MR MAIN: | did. 1've told you -- well not only
me. | nean this is an issue of mners. | think there's
been a well established case here that for 25 years they
said get continuous dust nonitors in the m nes, sanple every
day. |It's been an issue of mners for years. Wy the
governnent can't get that done amazes ne. | have the
hi ghest respect for the NIOSH fol ks that have busted their
buns and worked with both | abor and industry to build a
device that gets us there, Marvin. That is one of the
solutions that mners have been telling you for 25 years.
Nobody will |isten.

MODERATOR NI CHOLS: W don't disagree. W're
| ooking for it. You nentioned the 2000 proposal. The | ast
public hearing I conducted in Grand Junction, Col orado we
were told that the personal dust nonitor is just around the
corner. In fact, the industry coined the phrase it's the
bridge to the 21st century. Here we are in 2003 and we have
a prototype. W have six prototypes going to be tested. W
think -- we encourage that. | nean -- and we'll see where
we are at the end of the day, late sumrer, on howthis is
playing out. W think there are also very inportant issues
about inproving dust control plans, elimnating this
averaging and not let mners continue to breathe coal dust

when everything el se has been tried and exhaust ed.
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MR MAIN. Marvin, | think the failures of your
argunent is the following: There is a nunber of people that
made a direct commtnent to build a device that woul d worKk.
There was a series of neetings that was held -- which | was
a party to -- about every one of these that have taken
pl ace, where representatives fromthe BCOA the Nationa
M ni ng Association, N OSH and MSHA was present. W cane to
the conclusion that the best thing we could do as the
primary focus of our attention was to build a continuous
dust nonitor that mners could confortably wear. A decision
was made to do that; however, after that neeting the
gover nnment got together and changed that plan. Wich is a
matter of record, which was criticized by both industry and
| abor. Took the noney we had allocated to build this
wor ker-friendly device and built a |arger bul ky unit that
woul d not satisfy the mners' needs. It clearly wouldn't.
And what happened is a travesty over tinme. W were del ayed
probably a year. W wouldn't be -- if it wasn't for that
one deci sion, we probably wouldn't be sitting here today

saying they' re going to be done in August.

But further, | can tell you this, that those that
have been to the table -- and a noticeably absent partner
here has been MSHA, for whatever reason -- that stayed with
it, that has built this thing all the way through -- | know
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where we're at. We've tested the technol ogy, it works.
It's been ran through a nunber of mlls at the research
center. It's build by a conpany that specializes in this
technology. This is not a pipedream W know that we build
it to be tanperproof. | nean all these things we're |aying
out on the record -- you know, |'ve | ooked at sone of the
surprised faces on the MSHA crew and not on the NI OSH crew
as we wal ked through this. | can tell you this, Marvin,
that to be as close as we are to fix this thing -- and yes,
we had del ays here last winter and the delay was because the
manuf acturer didn't put the batter capacity in these darned
units that we had asked himto do and they had to go back
and readjust that and get it approved by you guys to get
themin the mnes. That cost us a few nonths. W were

outraged over it. W sent a nessage. The industry was

outraged over it. They sent a nessage. N OSH was. | don't
know i f MSHA did or not. But we pressed to get this
t echnol ogy done. And being on the verge of having these

tests conpleted by those of us who know what's really going
to happen here, and to have the governnent, Mrvin, nove
expeditiously out of the blue shocked both us and industry
when you conme out with this rules in a wongheaded way,
cutting off at the pass the real value of these units.

In your rule -- let's talk about that. What it
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is, it'"s only an option to be exercised by a m ner operator
inlieu of a very few sanples. Now the operator is going to
say oh --

MODERATOR NI CHOLS: Yeah, but what we've asked
for, we have a whole |ist of questions about how this unit
ought to be -- ought to be used and that's what we're
expecting is cooments on -- if this unit proves out and it's
commercially available then we need your coments on how it
ought to be used.

MR MAIN. So the rulemaking is going to end on --
i ndustry asked for an extension, we asked for withdrawals so
we could get this testing done. The conment period ends
July 3rd. Testing on this unit is going to end in August.

It sounds to ne like you' ve cut us off at the pass again to
even get the value of what these units will do. | nean -- |
mean let's look at it straight. | nean it seens there's an
attenpt here to do everything that can be done to short-
circuit the use of these units. W don't agree with that.
W think that the rul emaki ng was w ongheaded. W think it
was rushed through the process which avoi ded, whether
intentionally or unintentionally, the ability to assess
those units. | mean what was another few nonths, Marvin, if
you knew what was goi ng on here?

MODERATOR NI CHOLS:  Well | think -- | think we
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under st and your issues and concerns, Joe. W need to kind
of nove on

MR MAIN:. And | wi sh you would pass themon to
M. Laurski so he'll be at |east clear m nded when he says
what our positions are. Thank you very nuch.

MODERATOR NI CHOLS: We'll do that. Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Qur next commenter is Daryl
Dewberry, UMM

MR. DEWBERRY: Good norni ng.

MODERATOR NI CHOLS: Good norni ng.

MR. DEVBERRY: M/ nane is Daryl Dewberry. | am
the International Executive Board nenber and Politica
Action Director here in District 20 for United M ne Wrks of
Anerica. Let nme say that | wish I could say that |I'm happy
to be here today.

MODERATOR NI CHOLS: Daryl, will you spell your
name for the court reporter? And will everybody el se that
cones up please spell their nanme for the court reporter so
we get the record correct.

MR. DEVWBERRY: Daryl, D a-r-y-1, Dewberry, D-e-w
b-e-r-r-y.

Let me say that | wish that | could say that |I'm

happy to be here today, but this is basically deja vu.
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testified before this hearing in 2000 in -- | think it was
Prestonburg, Kentucky and Salt Lake City, Utah. After
reviewing the regs in doing what | thought was an extensive
job, the union and the operators both were in agreenent that
t he proposal s of 2000 were not acceptable. Basically what

|'ve reviewed under these rules today, they parallel those

2000 rules, maybe a little worse. |'ve cone to the
conclusion that nmaybe MSHA -- | understand that the
| egi sl ators invoked -- or enacted the '69 Act and then it
was anended by the '77 Act. | believe it's clear -- it's

unanbi guous in there that 2 mlligrans is the standard and
to deviate, or to go beyond that, is unacceptable.

| don't think that you have any authority to
| egislate. |If you want to be a legislator, you need to run
for office. That's what we're going to communicate to the
| egislators. 1'Il be on Capitol H Il tonorrow. | have a
nmeeting wth Congressman Bachus, a good friend of ours.
We're going to neet with Senator Shel by, Senator Sessions.
Let me say, as a result of the disaster that happened at Jim
Wal ter Nunber 5 where 13 of our brothers were killed, a
strong comm tnent was nmade by the |l egislators. These nen
have said that they would strengthen the regul ations. Wat
you' re proposing today will be a slow death for m ners.

Let me say that | have first-hand experience at

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0O N O O M W N B O

85
seeing your brothers slip anay. At JimWilter's 7, a
gentl eman by the nanme of Samry W der, under the current 2
percent -- I'msorry, 2 mlligranms of respirable dust --
he's deceased now. He would be 52 and he deceased probably
about seven years ago. Another good friend of m ne who
woul d be about 50 is Ois Earl Foust who contracted bl ack
| ung and who i s now deceased. Another gentlenman, Don Hood,
and |"'mnot -- there's too many to nane. Y all know this.
| nmean, you know that black lung kills. And to even
entertain a notion that nore is less -- you know, I'mnot a
rocket scientist, but | understand math. Two and two don't
make six. And if you allow respirable dust |evels and
people to work in respirable dust levels at 9.3 before you
cite them you' re just raising the benchmark for the
operators.

As far as the operators sanpling them the
operators don't want to be accused of being crimnals. Not
only that, there's too nuch variables there for themin the
event there is tanpering. Wy not -- you know, it would be
nice if I could get the state troopers to give ne a citation
book so | could wite nyself a ticket when | speed, because
| sure wouldn't wite very many tickets to myself.
Basically if the sanpling goes on by the operators, | think

that -- that's what we've enployed as taxpayers, MSHA.
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That's your job. | nean, we think that that should be
excl usi vely done by MSHA and conti nuous nonitoring.

Let nme say that | have a question as to what

happened to the federal advisory conmttee prior to the 2000
hearings. They made recomendati ons and they fell on deaf
ears. That conmttee -- | don't know what happened to it,
but certainly there was a lot of research and a | ot of work
that went into it but to no avail. W have the technol ogy
and ability. W've been able to produce coal fromthe |ate
"70s, early '80s to $54 a ton to get it down to $29 a ton.
We have the technology to nonitor CO all gases, what's
comng out of the fan. Everything is a technol ogi cal
marvel . Wiy in the world -- | don't think that we really
want to know what the dust |levels are as far as conti nuous
nonitoring. That's mnmy opinion. Because at that rate you'l
know that you're basically killing nore -- 1'd say nore per

year than the 13 in the disaster at JimWilter 5 at one

tinme.

Qur average age of our coal mners is from48
years to 58 years of age and usually -- or nost of them have
from20 to 30 years in the industry. W've given -- we've

given to this industry so that the lights would be on, so
that you can make steel and we've chosen this profession.

But we had a prom se from Congress. That prom se was that
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they was going to make us a safe environnent and it woul dn't
exceed 2 mlligrans of respirable dust.

Let me say that I'll be on Capitol H Il with the
| egi sl ators tonorrow and we're going to hanmer on this. W
opposed it in 2000, we oppose it now, nore dust does not
nmean |l ess dust. | don't care how you do the math. It just
doesn't -- it doesn't work, it doesn't calcul ate.

As far as the air stream helnets are concerned.
Qis Earl Foust, who is deceased now, wore one when he
wor ked on the long wall at JimWalter's 7. | know that they
are probably inproved now, but one of the other problens
that we've had, and we've had several hearing tests run on

our mners. Wen you get this on it nuffles or suppresses

sone hearing. Wen you're on a long wall -- and |I don't
know -- | would challenge this panel to put that -- and we
did in Prestonburg, Kentucky. | don't know if you have or

not, but |I certainly would appreciate getting fist-hand
information. Go down on one of these long walls and wear
that airstream helnmet all day. Wen you get coal dust on
it, you scratch it. You get a glare on your lens. | know
that you can replace it, but it'll inpair your vision.

You' re subjecting yourself to undue hazards. You can't hear
the top working because it's nmuffled your sound and you' ve

got this punp running and you hear that. You' re already
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deafened as a result of being exposed to high | evel decibels
in the coal industry around this |oud machinery. That's
part of it. W accept sone of that. But to put us at risk
and say that this is going to be a mandatory thing -- our
peopl e now, sonme of them wear dust masks and sone of them
don't. But if you' ve ever clinbed up in one of this |ong
wal | shields to work on to swap a hose out, with it running,
you' Il know that you -- you'll have to take it off and
you're going to subject yourself to it. There's plenty of
first-hand know edge of people that have worn these. | put
themon and tried them | wouldn't wear it. 1'd hate to
know | had to wear it all day.

| would respectfully request that y'all deviate
fromlegislating the Act and follow the Act. Mke us stay
with two mlligrans of respirable dust and go fromthere and
you'll save lives. MSHA -- the Secretary of the Departnent
of Labor is charged with protecting the npbst precious
resource in this nation and that is the coal mner. Forget

about the production, the coal or anything else. That's

your charge in that 1977 act. | think we need to go back to
that act and read it so that we'll know what our priorities
are.

Thank you.

(Appl ause.)
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MODERATOR NI CHOLS: Do you think the rank and file
m ners understand the current program the averaging of the
sanpl es where you can get -- you get two sanples over, three
sanpl es under and we have to legally call that conpliance?

MR. DEVWBERRY: They don't understand how you can
|l egally call it conpliance when the najority of our people
are still getting black lung. They don't --

MODERATOR NI CHOLS: No, | asked about the
sanpling. | know we're still getting cases of black |ung.
That's what we're trying to identify here, how to get at
that. But do they understand the sanpling progran? W
sanple five consecutive shifts, average those sanples and if
it'"s less than two then that's conpliance?

MR. DEWBERRY: Yeah, |'d say that they understand
that, but, you know, we haven't agreed to that. | don't
believe that we were part of that negotiation process.

MODERATOR NI CHOLS: Well | didn't say you agreed
toit.

VMR. DEWBERRY: | know, but we have to live with
it. You re charged with enforcing the regs -- and |I' m not
so sure in nmy personal opinion that they conply with the
intent of Congress when the |egislation of the Act was
i npl enented. Two milligranms, let's look at -- it's

unanmbi guous. Two mlligranms is the standard and that's what
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MSHA shoul d be striving for, not 9.3 before we cite them and
then let's see. You're killing mners.

VOCE | bet if they noved your desk down there
for a day you would find --

MODERATOR NI CHOLS: | heard sonet hi ng about
putting ny desk down sonmewhere.

MR. DEVBERRY: As you were out, | challenged the
rest of the panel nenbers go down and wear one of these
airstreamhel nets. W did that in Prestonburg, Kentucky, |
believe, and | don't think we had any takers on the thing.
If you do this -- | nean sone of these coal mners are
al ready upset. Let ne say this, that we agreed -- we
brought a m nuscul e anount of people. Sone nore people wll
probably conme. But if this is passed, we're going to be up
in arns about the thing. | nmean, we think that you're
negl ecting your responsibility to enforce the Act.

MODERATOR NI CHOLS: Ckay, thanks.

(Appl ause.)

MODERATOR NI CHOLS: Larry Spencer, UMM

MR. SPENCER: Good nor ni ng.

MODERATOR NI CHOLS: Good norni ng.

MR. SPENCER:. M nanme is Law ence Paul Spencer.
That's L-a-wr-e-n-c-e P-a-u-l S-p-e-n-c-e-r. |I'mthe

Presi dent of the United M ne Wrks of Anerica Local 2397.
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have been working in underground m nes for approximtely 23
years. | have worked on continuous m ner sections, |ong
wal |, outby, outby on the long walls and general outby and
now |I'ma fireboss punper at JimWalter's Nunber 7 m ne.
Also ny father was a mner, too, and he's here today.

I wwsh | could say that it's a pleasure to speak
here today but |I'm saddened to see the changes nmade in our
health and safety. | feel like they've failed.

THE REPORTER  Excuse nme, M. Spencer. Could you
pull the m crophone a little closer, please, sir?

MR. SPENCER: | sure can. Do you want ne to start
over?

THE REPORTER. No, that's fine. | just need to
hear you.

MR. SPENCER: (kay.

|"mangered that this is the second tinme within
three years that we've had to cone before the sane hearing
and go over the same stuff. It angers ne that we're wasting
-- it seens to ne that we're wasting taxpayers' noney, we're
wasting the union's noney and it keeps falling on deaf ears.

W're not seeing the right results out of it. | can't
under st and why anyone woul d want to raise the dust |evels
that a person works in. | work down there and I know.

There's no reason to even raise it one mlligram nuch |ess
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up to eight or nine mlligrans.

As president of this local | get to talk to
working mners, retired mners and it saddens ne to see the
people with black lung. |[|'ve seen people with open-heart
surgery that recovered. |'ve seen mgjor nedical problens
and peopl e recovered, but black lung, you just get sicker
and sicker until you finally die a horrible death -- and
|"ve seen it.

And MSHA's rul e that tal ks about decreasing the
anount of conpliance dust sanpling, if anything, we need to
increase it. The average m ner now days works 10 to 12

hours. W don't have 8-hour work days. This starts at the

portal, it doesn't start at the working face. The dust
starts at the portal. Actually the dust starts when you get
out of your car. | can't see starting a punp after | get to

my wor ki ng production pl ace.

The new rules allow for the airstream hel nets.
|"ve wore an airstreamhelnet. At our mne site, within the
| ast five nonths we've had four squeezes on our wall. One,
| think, or two of the squeezes, they picked up sides on who
wor ked in the squeeze area and who worked in the area above.

The way they picked the sizes was, the small skinny guy
works in the squeeze area. The big guys have to work above

it. The small skinny guy had to take off his belt to get
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through it. How can he wear an airstreamhelnmet? There's

no way.
| feel like Daryl, too. | feel like y'"all should

conme down -- and | would be glad to go with you if you woul d

conme to Nunber 7 Mne. 1'd like for you to cone at a tine

when we are in a squeeze. Hopefully we don't have that, but
I'"d like for you to see atine when it's really where you
have to crawl or you have to slither through the shields and
| et you wear airstream helnets. They just don't work. |'m
telling you fromexperience. |'ve wore them The people

that Daryl tal ked about were ny friends.

To close, | would like to say that I've tried to
make an honest living working in the coal mnes. |1've got a
wife, 1've got three girls and now |I've got three grandsons,

and |I'm asking you, don't give us a death sentence. Think
about what you're doing. That's all |'ve got to say.

MODERATOR NI CHOLS: Thank you very nuch.

(Appl ause.)

MODERATOR NI CHOLS: Bob W se.

MR. WSE: Bob Wse, B-o-b Wi-s-e.

Last week our President, CGeorge W Bush, gave a
speech in Indianapolis, |ndiana.

MODERATOR NI CHOLS: You nay need to speak into

that m crophone a little bit there, Bob.
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MR WSE: |Is that better?

MODERATOR NI CHOLS:  Yeah.

MR WSE: Last week our President, George W
Bush, gave a speech in Indianapolis, Indiana. | believe it
was | ast Wednesday. During his speech George stated we
expect persons in authority to be responsible. He then
criticized sone corporate |eaders that did not act
responsibly. He did say they did not tell the truth to the
wor kers and the shareholders and that this is bad for
America. | firmy believe that top MSHA officials are not
acting responsible and haven't for along tine. | don't
believe they acted responsible following the WIIow Creek
explosions in that they took no actions toward energency
evacuation and response. | don't believe they acted
responsible followng the Martin County accident in that
they consistently bl ocked the truth being told.

| know they didn't act responsible after the Jim
Wal ter Nunber 5 disaster. This can be verified by MSHA' s
refusal to allow interviews of MSHA officials to be part of
the public record. Their refusal to interview approxi mately
50 mners as part of the public record and the very limted
reporting and action by MSHA concerning the m ne roof.

| know they didn't act responsible issuing the

very narrow energency standards toward energency evacuation
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and response. To verify this, a person would only have to
review the record fromthe public hearing in Lexington,
Kentucky, which | attended. And | do not believe they acted
responsi bl e when they issued these proposed rules. This,
too, can be verified by conparing these proposed rules to
the findings of the nonbiased dust commttee and NI OSH s
criteria for a recommended standard.

On the point of not telling the truth to the
workers. | see no difference between the corporate | eaders
t hat George Bush was speaking of and the agency |eaders |I'm
speaking of. This too can be verified by review ng recent
press articles, and I would briefly like to touch on a
couple of themthat kindly hit the nail on the head. One of

t hem bei ng out of the Post Gazette.

"During the hearing Joseph Main, the union's
health and safety director spared with MSHA getting its
representatives to admt it is possible that the new rules
woul d al | ow perm ssible dust |levels to quadruple to as high
as eight mlligrans per cubic neter."

There's another one in the Reqgister Herald where -

- "what's nore Laurski said both the union and
representative Nick Rahall, a denocrat from West Virginia,
are off base in claimng MSHA wants to allow a clinb in dust

| evels fromtwo mlligrans per cubic nmeter to eight
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mlligranms. Absolutely not Laurski told the Register Herald

Thursday a day after Rahall and the UMW demanded MSHA back
down fromtwo proposed rule changes. But they cannot be
used in lieu of engineering controls he said. Laurski found
it puzzling the UMVfeels sanpling would be dramatically
roll ed back. N nety percent Roberts estimtes fromthe
current practice of joint testing by MSHA and operator. So
we |istened and we proposed a rule that now says we'll take
over all sanpling for conpliance and only one sanple to
determ ne conpliance on an individual or given occupation
wWithin a mne he said."

| wonder if George would support these

persons in authority once we make himaware of their

actions? | personally think good tax dollars are being
wast ed on these persons. | support continuous sanpling
devices being required for all mners. | support

enforcenment on all sanples which show nonconpliance. |
support the single shift sanple being portal to portal.
Now | would like to say a couple of things that's
not prepared. | wish ny nenory was a |lot better. Last
night I was sitting there and I w shed that | had had sone
recordings of this. The Secretary of Labor, Ms. Chao, on a
football field in Brookwood, Al abama. In her speech, the

things that was going to be done, | certainly don't remenber
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anything like this.

| would also like to touch on the disaster at Jim
Walter Nunber 5. | lost a very dear friend in that. And
nobody in their right mnd could deny that excess dust
pl ayed a big role in that. And going fromtwo to allow ng
ei ght percent, gentlenen, that will not work. That's going
to kill nore people two different ways.

Thank you.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Court reporter, if you need a
break you let ne know We'll keep going.

Stewart Burkhal ter.

MR. BAKER. We're going to skip himand bring him
back later. We will go with Leroy N chol son

MODERATOR NI CHOLS: Gkay. And then you have sone
nore people foll ow ng hinf

MR. BAKER: We'll just go right through the |ist
after that.

MODERATOR NI CHOLS: Ckay, Leroy N chol son.

MR. NI CHOLSON: Good norning. M nane is Leroy
Ni chol son. That's L-e-r-0-y Ni-c-h-0-1-s-0-n. [I'mthe
Director of the Al abama AFL-Cl O Labor Institute for

Training. | also sit on the Al abama AFL-Cl O Executive Board
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and | hold a seat on the Pace Allied Industrial Chem cal and
Energy Workers Council here in Alabama. | represent voters
fromeach of the seven congressional districts here.

" mappal |l ed at Assistant Secretary Dave Laursk
and top MSHA officials aren't being responsible in the press
by telling the truth to workers. [Increasing dust |evels and
decreasing sanpling and pretending a person can work in an
airstreamhelnmet will not result in cleaner lungs in this
country. This is nore than a pie-in-the-sky health rule.
VWhat is fair about prohibiting Anericans from snoking in
public places to protect Al abama from second-hand snoke
whi |l e increasing contam nants for coal mners? |If American
| ungs are inportant aren't American coal mners' |ungs
equal Iy inportant?

Last week our governor spent mllions of dollars
to pronote a 36-hour drill on a dirty bonb disaster. The
spendi ng of this noney and by having this drill, the federal
governnment denonstrated their understanding of the
i nportance of sinulated training. Wiy is it then that this
is the third proposed rule that the secretary has issued
which affects mners without any proposal to increase the
annual health and safety training required for these m ners?

Wiy is it that sinulated training which has been requested

by the United M ne Wirkers and others still isn't being
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required in the workpl ace?

It is not just to hold a worker responsible while
refusing himtraining. You cannot train workers in the sane
manner that you raise nushroons. You can't keep themin the
dark and continue to feed themBS. | think we all
understand what that is. Eight hours of annual health and
safety training is sinply inadequate to cover the nmany
topics for which a mner is responsible. Mners have been
saying this for years and today | join themin saying it.
| submt to you that, nunber one, require i medi ate increase
in annual pay and health and safety requirenents for these
m ners. Two, require hands-on and sinul ated training, not
just classroomtraining.

Thank you.

MR. THAXTON: Thank you.

(Appl ause.)

MR, THAXTON: Ji m Brackner.

MR. BRACKNER  Good norning, |'mJimBrackner, J-
i-mB-r-a-c-k-n-e-r. |I'ma safety conmtteeman, Local 2245,
United M ne Wirks of Anerica. |'menployed at JimWlter's
Nunmber 4 M ne wth 23 years underground m ning experience.

First off, I"'mgoing to state for the record that
conpliance and enforcenent is a long way fromwhere it needs

to be in MSHA District 11. I'mnot the best inspector in
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the world, but | amcertified by the state of Al abama to
identify hazards. | have received training fromthe United
M ne Workers of Anmerica, as well as the MSHA M ne Acadeny to
identify both hazards and viol ations.

| have been tracking MSHA's conpliance and
enforcenent for a long tine and the nost |iberal statenent
that | can nake is less than eight percent of violations are
currently being detected and witten by MSHA. | would |ike
to tell you this norning that thousands of coal m ners, not
only in Al abama but all across the country, are nmadder than
hell that you continue to try to shove pitiful, operator-
friendly, inadequate dust proposals down our throat and
we' ve about had all that we can swal |l ow.

After the hearing in 2000 | thought that maybe
MSHA recogni zed the needs of the mners but | was w ong.
Once again, you've chosen to ignore not only the
recommendati ons of the Dust Advisory Committee, you've also
chosen to ignore the voice of the people who's health and
safety depends on strict regulations, the coal mner. These
are the people that MSHA is supposed to be protecting. Have
you forgotten about the M ne Act?

On page 10786 of the preanble of the proposed rule
the statenent is nade that this proposed rule would result

in fewer shifts being sanpl ed than under existing
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requi renents. 1Is this to accommbdate MSHA's i nspectors so
that they can have four days off every week instead of
three? W won't increase sanpling. W want and we need
personal dust nonitors that nonitor the respirabl e dust
continuously for all mners.

Al so on page 10786 of the preanble the statenent
is made that since all MSHA sanpling is unannounced sanpling
w Il occur under conditions that are nore typical of the
actual mning environnent. This statenment is partially
true. MSHA sanpling is sonetines unannounced, but as far as
taki ng place under conditions nore typical of the actual
m ning environnment, this is wong.

After the MSHA inspectors issue the punps it's
sonetinmes two to three hours before the inspectors arrive in
the area where sanpling is taking place. | always thought
t hat dust punps were supposed to be checked within the
second hour of operation. | say once again that we do want
continuous nonitoring. | think MSHA inspectors should
acconpany dust punps fromportal to portal whether it be
ei ght hours or ten hours. |If you want to get a true sanple
try portal to portal. You m ght be surprised.

The proposed verification sanpling regulation is a
joke. Verification sanpling should be done by MSHA, not the

operator. Allowi ng the operator to do verification sanpling
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could be asking for trouble. Operators have been found
guilty of dust fraud before and all ow ng sone operators to
do verification sanpling could be just opening the door for
nore dust fraud to occur.

An increase in dust levels is bull crap to ne. |
think the respirable dust standard should stay where it's at
or even be dropped lower. | also feel that MSHA shoul d
issue citations for ever sanple that exceeds two mlligrans,
whether it's a verification sanple, a conpliance or an
abat enent sanple. But instead you want to decrease the
anmount of sanplings, increase respirable dust |evels and
stick our heads in a bubble. [If MSHA wants to inplenent new
dust regs, then you should inplenent regs that will benefit
coal mners and not kill them ©MSHA's proposed regs are
fatally flawed and not in the interest of the nation's
m ners.

It's ny understanding that at the hearing on My
6th MSHA representatives admtted on the record that under
the proposed rules it would be possible for the permssible
dust levels to be as high as eight mlligrans per cubic
meter. |1'mhighly concerned and ashamed that only three
days latter Assistant Secretary Laurski attenpted to
mani pul ate the press and public perception by denyi ng what

was already part of the public rule. Wiat I'mreferring to
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is a My 9th article published in the Register Herald.

By the way, |'ve been attending these hearings for
years and |'ve noticed that every tinme ny internationa
safety rep Tom Wl son starts to speak you interrupt him
"' masking you today to stop interrupting TomWIson and to

start listening to what he has to say and accept his

testi nony.

Thank you.

MR. THAXTON: Thank you.

(Appl ause.)

MR. THAXTON: Her man Weber.

MR. WEBER:. Good norning. M nane is Hernman
Weber, He-r-ma-n We-b-e-r. | have been associated with
the mning industry since 1978. During this tinme, |I've been

able to assist nmy union in numerous matters. These include
the Union Political Action Commttee, chairman of the Health
and Safety Commttee. | conducted special electoral and
permssibility inspections for the international union,
financial secretary for 23 years, past president of the Wst
Al abama Labor Council, current recording secretary of the
Labor Council and current recording secretary of the United
M ne Workers of America conpact (ph).

| want to speak for ny financial secretary's

responsibilities and duties. |In preparing to cone here
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today, | started review ng an enornous docunent that al one
was 293 pages called a prelimnary regul atory econom c
analysis. | never even got finished with docunent and never
got to read the proposed rule. The 1977 M ne Act recogni zed
the inportance of mner representatives involvenent in the
health and safety. This inportance was again recognized in
1996 by the secretary of |abor's advisory commttee on the
elimnation of black lung -- | don't know how to pronounce
the other word -- anmong coal m ner workers.

| would Iike to refer you to page 82 and 83 of the
Dust Advisory Commttee Report. | wll read the materi al
that I"'mreferring to. "Findings. The Mne Act contains
various neasures to protect the health of the nation's coal
mners. Anong this, it sets maxi num m ne respirable dust
exposure levels to which mners can be exposed. The M ne
Act al so establishes a mechanismfor nonitoring the dust to
ensure that the atnosphere is maintained at a healthy |evel.
To be considered an effective programboth the m ne
operator and the m ner nust have a high I evel of confidence
in the dust nonitoring process.

"The Comm ttee heard testinony frommners who
described a nunber of unfortunate exanples where m ne dust
sanpling prograns appeared to have been operated inproperly.

In some mnes it appears that the m ners have | ost
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confidence in the dust sanpling program
"The commttee al so heard testinony regarding
i nstance where there was concern with MSHA's sanpling
programas well. A concerted effort needs to be undertaken
to ensure mne operators and m ner confidence in the dust
sanpling process. As a part of the effort to ensure the
appropriate procedures in operating doing dust sanpling in
m nes. The commttee believes that there is a need for
increasing the mner's participation during dust sanpling.
"Recommendati on nunber 19A. Mners participation in
the dust sanpling program should be increased to provide
assurance that a credible and effective dust sanpling
programis in place. To that end mners at each m ne shoul d
sel ect designated representatives who are enployed at the
m ne for conpliance sanpling. Mners designated as a
representative of the mners should be afforded the
opportunity to participate in all aspects of respirabl e dust
sanpling for conpliance at the mne. Participation would
i nclude protection against | oss of pay as provided under
Section 103(f) of the Federal M ne Act.
"Recommendation 19B. M ner representatives should
have the right to participate in dust sanpling activities
that would be carried out by the enployees for verification

of dust control plans at no |l oss of pay. M ner
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representatives should also have the right to participate in
any activities involved in handling continuous dust
nonitoring devices of the extraction of data from conti nuous
dust nonitoring devices wthout a | oss of pay.

"Recommendat i on Nunmber 19C. M ners
representatives should be -- should receive training and
certifications to conduct respirable dust sanpling paid by
the enpl oyer. M ner representatives should be afforded the
opportunity without |loss of pay fromthe mner/operators to
participate in the training of mners. A description of
work activities and dust exposure on sanpling days woul d be
provided to the effected m ner by those taking the dust
sanples.” Excuse ne, that was reconmmend nunber 19B

"Recommendati on Nunber 19C. Mners --

MR, THAXTON: M. Wber, excuse ne. You realize
this docunent is already in the record. This entire
docunent init's entirety.

MR. WEBER: Ckay. But | just have one nore.

Ckay, 1'Il go on.

"Even though Congress and the Dust Advisory
Comm ttee recogni zes the inportance of the rule, as MSHA
surely failed to in their proposals concerning
verifications, 70.201(f)."

Let me explain to you the duties -- the due
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structures of the UMM | ocal unions. The nonthly dues are
taken in and the conpany sends themto the district office.

A third of the dues goes to the internal union and a third
of it goes to the local and the district keeps a third.
Dues are used to pay for the | ost wages that mners | ose
whi |l e doing official business fromtheir local union. It
pays FI CA taxes, unenploynent taxes, mleage, per diem per
capita to the AFL-CI O organi zation and utilities that go
along with having a union hall. Hall insurance and sal aries
for sonme officers. On the hall insurance we used to could
pay them by the year. Now we've |ost so nmuch nenbership
that we have to pay it by installnments. So that neans the
| ocal is using about everything they take up every nonth.

Under this structure there would be no possible way for
the mners to participate in the sanpling process. Al
| ocal unions would just be financially unable to
participate. Wth this in mnd, let ne state that | am
totally offended that our Secretary of Labor is proposing
regul ations that are structured in a nmanner that could no
| onger be nonitored by the mners. Let ne add that the
frequency of proposed rules this year has also financially
limted the |ocal union's ability to participate in the
rul emaki ng process.

In receiving the prelimnary regul atory econom c
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anal ysis MSHA consi dered the econom c inpact of these rules
on every sector of the industry except the |ocal union
and/or mner. This is outrageous and is a clear indication
of howlittle this adm nistration thinks of |abor. MSHA s
prelimnary regulatory answer is inconplete and i naccurate
in many areas. These proposed rules will create a bias by
shifting benefits from manufacture of engineering controls
to ones nmanufacture of approved airstream hel nets. |
project that these proposed rules would dramatically
i ncrease health care cost anong the mners and place a
financial burden on the mner and the local union. And it
flies in the face of the intent of Congress and the finding
of the Dust Advisory Conmttee.

Thank you very nuch.
MR. THAXTON: Thank you.

(Appl ause.)
MR, THAXTON:. Pat Nakarmur a.

MR. NAKAMURA: |'m Pat Nakanura, |ast nanme spelled
N-a-k-a-mu-r-a. |'man attorney for the Mne Wrkers here
in Birmngham | represent and have represented for years

bl ack lung claimants in and around the state of Birm ngham
(sic) and southeastern states and have done sone | abor and
safety work for the UMM

"1l try to be brief. | think y'all need to hear
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fromcoal mners nore than | awers but | was asked to give
at | east ny perspective regarding the proposed regul ati ons.

Let me say this, | do see firsthand -- | work with
alot of retirees in their clains for black lung. So | see
the ravages that respirable dust does to coal m ners and how
it affects their lives, not just their health, but their
econom ¢ wel |l -being and relationships with famlies, famly
menbers, et cetera.

| don't think it's in dispute that mners are
still getting black lung, despite the fact that we' ve had
this two mlligramstandard for over 30 years. Although,
do on occasion, when | |itigate sone black |ung cases, |
have responsi bl e operators who will dispute the fact that a
m ner has black lung if he has worked nost of his tinme after
the two mlligramstandard cane into effect. And that's an
argunment that's thrown at us -- how could he get black Iung
if we've had all these controls for all these years. And so
that -- you know, that nentality is out there, that over the
years, these controls have worked. But despite these
controls, I think it's clear that mners are still getting
bl ack 1 ung.

You know, NI OSH has done sone terrific studies in
recent years concerning the ravages of what respirabl e dust

and other kinds of dust in the coal m nes can do,
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recogni zing officially in the black |lung regul ations things
| i ke chronic obstructive pul nonary di sease can cone from
wor king in coal m nes.

So, you know, there's an argunent -- you know, we
have the two mlligramstandard. | think if you go back to
the legislative history, the argunent is nade to ne that
Congress, when they passed this Act, two mlligrans was a
standard to be clear, but that there should be some effort
actually to get the dust |evels down as |ow as they can. Be
that as it may, certainly what we don't want are any
regul ati ons that would possibly increase the dust |evels.

Now, you know, Joe Main said it would take three
Phi | adel phia | awyers to go through these regul ati ons and
understand them |I'monly one Al abama | awer and | -- you
know, conpared to the other regulations, they are nore
conplicated, and I've only had a brief tine to | ook at them

There are just two things that 1'd like to give
you an exanple on that |I find troubling and raised red
flags, and they're just two words or perhaps the | ack of
words. And the one of themhas to do with MSHA conpli ance
sanpling. You know, | think Joe and nobst of the m ne
workers will say that there is no definite requirenment as to
the nunber of times that MSHA is going to go into the m nes

and do the conpliance sanpling.
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Now t here's some words that |'ve heard used and
read in the comments that MSHA will do routine sanpling.
There's also a footnote sonewhere that says MSHA w || do
recurring sanpling. And then this norning, | heard that
MSHA wi || do binmonthly sanpling normally.

You know, |awyers are sonetines called wordsmths
and that's one area where | think if what these regul ations
are supposed to do is to restore confidence in the program
| think you've heard already and will probably hear from
W tnesses behind ne that they don't have confidence that
there is going to be sonething anywhere near, or at |east be
assured that there will be something |ike binonthly
sanpling, which is required now, you know, by the operators.

That's clear in the regulations, it's going to be binonthly
sanpling. There is no |like requirenment, | guess, for NMSHA
And that's one word.

The other word that junps out, | think, is the

word feasibility, and that has to do with, of course,

envi ronment al and engi neering controls -- when is sonething
feasible. | know |l heard -- and |I'm not holding you to
comments made, but | heard well, the supplenental contro

won't be used until the engineering controls are exhausted.
And, you know, | said oh, he didn't use the word feasible

when he said that.

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O O~ W N B O

112

But feasibility, I think it's clear fromthe
regul ations and fromthe conmments, is not defined anywhere.

| think the Comm ssion, | guess, has defined it, but you
know, feasibility is one of those words where the neani ng
changes dependi ng on what you're tal ki ng about, including, I
t hi nk, the backdrop of what the alternatives are, and |
think the mne workers -- again, it's a question of
confidence -- are concerned that if there is this reliance
on airstreamhelnets and the ability of operators to use
airstreamhelnets, that that will, over tinme, redefine the
word feasibility. And | think that right now they don't
have confidence that the agency wll be a watchdog to nake
sure that all engineering controls are exhausted before
airstreamhelnets will be allowed to be used.

So, you know, we have to assune that the operators
have their own Phil adel phia | awyers who are going to be
taking those words and trying to define them It's |ike the
old joke, the | awyer joke, where the conpany manager asks

the accountant how nmuch is two plus two and the account ant

says four; he then turns to the | awer and says how nuch is
two plus two and the |lawer's response is well, what do you
want it to be. And that's our concern, that feasibility is

a noving target and one that will eventually be eviscerated

so that airstream helnets -- engineering controls will not
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be the controlling type of -- well, the controls normally
used for control of respirable dust.

And |'ve seen that as a | awer where -- and |'ve
heard | aws or regul ati ons being conpared to a ham where the
person -- a little bit of that lawis continually shaved off
in thin slices and pretty soon the hamis not there. And
our concern with, at least this portion, is that eventually
the law wi Il be eviscerated. And you've heard that the two
mlligramstandard wll actually be raised to higher |evels.

Agai n, because of the inability to have assured conpliance
with the standard, and secondly because of the argunent that
the operators will continually assault what's feasible.

Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Thank you.

Dw ght Cagl e.

MR. CAGLE: Morning.

MODERATOR NI CHOLS:  Mbr ni ng.

MR. CAGLE: Dwight Cagle, Dwi-g-h-t CGa-g-I-e.
I"'mthe Mne Health and Safety Commttee at the Local 2397,
United M ne Workers, Jim Walters Nunber 7.

I'"d like to touch on the proposal -- the new
proposal for reduci ng MSHA conpliance in dust sanpling, dust

sanpling policy. The new proposal is taking away our rights

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w NP

N NN NN R R R R R R R R R R
A W N P O © O N O O M W N B O

114
under the Act, it's going to touch on sone of the Act,
201(b), which the concentration of dust should be free in
the m ne at nosphere, you should be able to work w thout
silicosis, black lung disease. This new proposal falls way
short of this.

Taki ng away 202(a) of the sanpling, taking away
202(h) of the respirators, which I'mgoing to touch on that
| at er.

Verified adm nistrative control agent has offered
their exanple of those controls, such as job rotation,
alternate work assignnents and providing periods away from
our dust.

Just |ike M. Nakamura said, there's a big word
they're using at our mnes, attrition. R ght now, we're
about 45 uni on enpl oyees short. W've got two free jobs,
there'll be no rotation on there, on work assignnents. Qur
j obs are bidded off, you don't rotate your work around.

The main thing is to control the dust by
engi neering or environnmental controls. This rule that the
agency has crafted, this section, to allow the approval of
such device to determ ne the equival ent concentration of
respirable dust. This determ nation would then allow for an
increase in the dust level in the mne atnosphere and the

requi renent of the use of powered air purifying respirators,
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PAPRs, or other controls.

I've done a little research on these powered air
purifying respirators and there's only been one approved,
the 3M How nmuch air do we breathe in a mnute? Probably
around nine or ten liters, if you're standing still or doing
nothing. |If you' re perform ng heavy work, you need nuch
nore. But let us say that we'll be breathing at rest, say
10 liters a mnute. It mght seemthat a power respirator
woul d have no problemw th supplying 10 liters of clean air
per mnute to the face. Indeed, even 100 liters per mnute
is sonething nost PAPRs can handle. The problemis that
it's not enough, not even nearly enough. Why? Basically
because we don't inhale all the tinme. How nuch tinme do we
spend in inhaling? Depending on what we're doing at the
time. Right now, we're not doing nothing, anything, sinply
standing up, breathing in 10 liter per mnute. So, do we
spend half the tinme inhaling? If so, would we have 30
seconds to inhale 10 liters?

Now it becones inportant to distinguish between
t he amount of air we breathe and the speed at which we
breathe it, because if we breathe 10 liters in half a
mnute, the air travels at a speed of 20 liters a m nute.
That's a sinple cal culation, but breathing is not that

sinple. In fact, we spend nuch less tinme inhaling than you
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m ght t hi nk.

Ever since the first world war, occupational
heal t h professionals have believed that we spend about one-
third of the tine breathing in, one-third of the tine
breat hing out and the remaining one-third turning at the top
and bottom of each breath.

In our exanple, this would nmean that we now only
have 20 seconds to draw 10 liters of air. The air speed is
thus 30 liters per mnute, still no match for the PAPRs.

Now we will still standing w thout noving, requiring 10
liters of air per mnute. Let's say that we started wal ki ng
and suddenly our breath pattern changes dramatically, sinply
by tal king. Many people cut their inhalation tine
dramatically conpared wth not speaking. This is quite a

| ogi stical congquest because we can't breathe in and tal k at
the same tinme. |In other words, we take fewer but faster
breat hs when we tal k. What does this nean? It neans that
our required 10 liters will have to inhale in say around 10
seconds. Have you worked out the air speed yet? It's 60
liters per mnute, no less. |I|f you then realize that each
breath starts with still air and ends with still air, it

wi Il come as no surprise that nmany people notch up speak air
bel ow rates of 120 liters per mnute just by tal king at

rest. The peak air flowrate is fastest during the entire
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breat hing cycle of a single breath and we haven't even
started to wal k or nove or work yet. How wi || PAPRs
function now?

Some of the world' s best PAPRs can manage 120
liters a mnute, but only just. So what will happen when we
stop sinply standing and start working hard? It is not at
all uncommon for a working person to breathe at the peak of
over 300 liters per mnute. The sinple truth about a PAPR
is, it is not the amount of air the device has to supply
that is so critical, it is the peak flowrate of the air
that nust be matched. Wen the peak flow rises 200, 300,
even 400 liters per mnute, the conventional PAPRs sinply
cannot keep up. The results with the rapid breaths you're
taking, you create a negative pressure in the respirator and
outside air will leave. And the only one that's approved is
a positive pressure powered air -- PAPR

Features of sone respirators have been reported to
have potential for advance effect, particularly in
decreasi ng of cardiac output. Most of our people, like the
rest of themthat testified, is 45-50 years old. They can't
take this. They cannot wear this respirator, we need to
keep the dust |levels down below two mlligrans and not all ow
this.

The Act totally speaks against this. N OSH studies
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totally against it.

Here's sone of the requirenents -- certified
equi pnent list fromNIOSH And | don't even know if the 3M
has been approved for this. Not evaluated ignition source,
fl ammabl e on exposure to atnosphere, not for use in
at nosphere containing |less than 19.5 percent oxygen, not for
use in atnosphere | eading to dangers to |ife and heal th.
Type 50 facepieces -- do not use if air flowis |less than
four cubic feet per mnute. Loose fitting hoods and or
hel mets -- do not use if air flowis less than six cubic
foot per mnute. As you know, a |lot of our people wear
beards. If they put themin these, they' re not going to get
atight fit. Filters -- 1 was in testinony in Salt Lake
Cty in 2000 and | think Energy West was tal king about face
shi el ds being scratched, |eakage, they was changing the
filters out and putting rags, socks for filters.

| have another -- this here is by the California
OSHA report. Respirators, you nust use them You may be
better off using nmethods other than respirators, and here's
why. Ventilation works better. This is reported by the
California OSHA. Respirators are not an effective
ventilation in protecting workers in nost situations.

Cost of equipnent, training, fit tests,

repl acenent costs to maintain consistency year after year.
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The cost of ventilation systens is primarily for the
installation, nost systens only require nmaintaining once or
tw ce a year.

Ventilation and sprays work a whole | ot better
than trying to force these airstream hel mets on peopl e.
Respirator are hard to work in. It's like they touched on
at our mnes, we've been in a squeeze, you had to pull your
belt and drag it through there, you could not wear an
airstream hel met in those conditions.

Sonme of the others is they're hot, unconfortable.
Wth the Alabama hum dity, there's no way you could wear
them They interfere with vision, speech and heari ng,
novenment. They give a false sense of security. It is
dangerous to use an ineffective respirator. Wrkers may go
i nto dangerous situations believing that they are safe.

Don't do it yourself. Mst firns will hire an
i ndustrial hygienist to consult on the testing of air.
Sel ecting respirators right up in the program fit tests,
training the respirator user. The consultant also trains
t he manager who will be responsible for maintaining the
program Renenber inefficient respirators' is use both
dangerous and illegal.

W can't even keep the batteries charged up on our

net hane detectors and | don't know how we're going to keep
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the airstreamhelnets in good condition, as far as
cl eanliness and batteries charged.

There's docunent after docunment on why we
shoul dn't use airstream hel nets.

That's all 1've got.

MODERATOR NI CHOLS: Ckay, thanks. | think we've
got a question for you.

MR. THAXTON: Are you famliar with the docunents
that you' ve read from that you can respond to questions on
t henf?

MR. CAGLE: Sone of them yes.

MR THAXTON. In relation to your determ nation as
to the normal breathing rate for the air flow, are you
famliar with what actual at rest normal breathing rate is
for a human?

MR CAGLE: No.

MR, THAXTON. You read 10 liters per mnute, but
it's actually two liters per mnute. So that's why |I'm
asking. The information that you read from are you wlling
to provide that, so we can see where that data came fronf

MR. CAGLE: Yes, at a later date. It cone from
the Australian Safety News.

MR. THAXTON: |If you could provide that

information to us, so we could actually have a chance to
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take a look at it, because it differs fromwhat standard
i ndustrial hygi ene practice and acceptance is.

MR CAGLE: (kay.

MR, THAXTON. Nunber two, you were al so reading
sone information concerning the criteria for the use of
PAPRs, not being approved to use in a dangerous atnosphere.

The only approved unit that we're | ooking at on this
particular rule is a unit that has nmet MSHA approval as well
as NI OSH approval. That MSHA approval is for 2(g), that is,
that it's capable of being operated in the face areas in
met hane and air m xtures.

So what you were reading from also we would |ike
to see because that's not in conformance with the
requi renents that we have for this particular rule, but it
woul d be interesting to see which units they're referencing.

And third thing was that you indicated sone
i nformati on concerni ng about maintaining the units and being
able to use them especially in your operation where you
have a squeeze at this tine.

MR CAGLE: Yes.

MR. THAXTON: One thing that was pointed out in
this particular rule is that we do require the use of PAPRs
if they are to be part of the plan, that they woul d have to

specify where they have to be used and the operator would
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have to mandate that they are utilized in all those
positions. So when you conme to this squeeze and you say you
have to take everything off, if that becane the case and you
were not able to conply with the PAPR program the operator
woul d not be allowed to continue, they would have to cease
that kind of exposure and have to take other actions to
address that exposure.

Just because they get an approved plan to utilize
t hem doesn't nean that they get to drop everything. |If
situations change, those have to be addressed in the plan
such that they can still protect people.

So | didn't know if you were famliar, there is a
part of the rule that is referenced as Appendix B, it's an
exanpl e of an approve respiratory protection program That
m ght be sonething that you want to | ook at in conjunction
with the cooments that you had on your particul ar operation,
to see if that addresses it. |If not, then to provide us
Wi th those comments so that we can | ook at that situation if
it needs to be addressed differently.

MR CAGE: I'Il just tell you what's going to
happen, | know what's going to happen on that.

MR. THAXTON: Thank you.

MR. NI EWADOVSKI: WMarv, could | just ask one nore

question for M. Cagle?
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Nothing to do with that, but just your experience.
You're at JimWalters Nunmber 7, right?

MR. CAGLE: Yes, 29 years in the m nes.

MR. NI EW ADOVSKI :  Are you continuous m ner
sections or long wall sections?

MR. CAGLE: We have two continuous m ner sections
and a long wall.

MR. NI EWADOVSKI: Are you working at the |ong
wal | section?

MR. CAGLE: Very few shifts, nostly m ner
sections, out by.

MR. NIEWADOVSKI: Are respirators being used at
JimWwal ters Nunmber 77?

MR. CAGLE: Yes, paper filters, paper type, sone
peopl e.

MR, NIEWADOVSKI: |Is that sonething that's issued
by JimWalters or is that sonething that the m ners ask for?

MR. CAGLE: They're out there, you can get themif
you want them

MR. REYNOLDS: | have one. M. Cagle, | was just
going to say it doesn't have to be anything fancy that you
submt to the record. |If there's a way you coul d just nake
a xerox copy of what you were reading fromat the desk and

we'll just mark on the top that this is in reference to your
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testinmony at the hearing, and give it to Marvin, it'll go
into the record so we can have these guys read through it.

It doesn't have to be a formal subm ssion, just a copy of
what you were reading woul d be fine.

VOCE: W'Ill be providing that.

MR. REYNOLDS: Ckay.

MODERATOR NI CHOLS: Ckay, thank you.

Larry Bass.

MR. BASS: |'mLarry Bass, but |I've got ny cousin
w th ne.

MODERATOR NI CHOLS: Onh, you've got a spokesperson
her e.

MR. BASS:. Yeah.

MODERATOR NI CHOLS: Okay, that's good. Spell both
your nanes.

MR. BLANKENSHI P: My nane is Janes Bl ankenship, B-
| -a-n-k-e-n-s-h-i-p and ' mgoing to be speaking for M.

Larry Bass, B-a-s-s since he undoubtedly can't talk this

nor ni ng.

It says ny nane is Larry Bass, |'ve worked in the
mning industry for 32-1/2 years. | work in the bunker area
of the mnes on a belt line. [It's about 150 feet bel ow the

main coal seam Al of the coal that is mned on ny shift

cones through the bunker and goes by ne on a belt. |[|'ve
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been on this job for seven years and | haven't been dust
sanpl ed during that time. There should be nore out by
sanpling done in all mnes in this nation.

| have never been nore di sgusted wi th anything
than I amw th your agency's nmanipul ation of the intent of
Congress. | have noticed district changes in MSHA during ny
career. For one, MSHA seens to have becone a retirenent
club for ex-conpany officials. NMSHA currently runs from
enforcenment and conpliance responsibilities. Al the
changes MSHA has proposed in this adm nistration are bad for
mners. My God bless the coal mners, because we have no
ot her hope under this adm nistration.

| object to the follow ng:

Any reduction in conpliance sanpling.

Sanpling that is covered by policy rather than
regul ati on.

Rul es all owi ng dust levels to exceed two
mlligrans before being cited by MSHA

Any reduction in sanpling in in by air at the
mnes. As stated earlier, | amcalling for an increase.

A requi renent for sanpling Part 90 m ners being
covered by policy instead of regulation.

Rul es that recommend the use of airstream hel nets

which sinmply don't work in the hum d Al abama cli mate.
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MSHA reliance on airstream hel net studies that do
not di scuss dewpoint humdity, grindability of coal or m st
of sprays.

MBHA's failure to address the role of mners as
outlined by the report of the Dust Advisory Committee.

Not requiring sanpling fromportal to portal

Proposed 70.207 not containing a conplete |ist of
dust control paraneters, which includes the rate of
production, drum size, depth of cuts and drum speeds.

And | ast, the use of feasibility to determ ne the
use of engineering controls. This approach has failed with
noi se control and it will fail with dust control

And proposal 70.210 through 70.214 conpletely.

MODERATOR NI CHOLS: Ckay, thank you very much.

Ri chard Jones, AFL-C O

MR. DAVIS: R chard could not be here today, |I'm
Terry Davis, T-e-r-r-y Da-v-i-s.

MODERATOR NI CHOLS: Okay.

MR DAVIS: |I'mthe AFL-CI O Conmunity Services
Liaison with the Jefferson County AFL-Cl O

We represent about 15,000 union nenbers in the
Jefferson County area, voters in Congressional Districts 6
and 7.

W also rise to object to the sane points as
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rai sed by Joe Main and the other coal mners in their
presentations. | commend himfor highlighting these
deficiencies wth these proposed rules and the manner in
whi ch they have been proposed.

In addition, I want the record to show that |
support the Secretary of Labor's Advisory Commttee's
finding that MSHA shoul d consider |owering the |evels of
al |l owabl e exposure to coal dust.

The continuous nonitors for dust control
paraneters should be utilized to evaluate and assess the
quality of dust control neasures as part of the m ne
respi rabl e dust control plans.

MSHA shoul d nake no upward adjustnents to the
panel s to account for neasurenent uncertainty and m ners
representatives should have the right to participate in dust
sanpling activities that will be carried out by the
enpl oyees for verification of dust control plans, at no | oss
of pay.

| personally do not believe that MSHA correctly
foll owed these and ot her advisory commttee recomrendati ons.

Thank you very much.

MODERATOR NI CHOLS: Thank you.

Al Henl ey, AFL-C O

MR. HENLEY: M nane is Al Henley, Al He-n-Il-e-
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y. I'"mon the Board of Directors for the A abama AFL-Cl O
and past Assistant Conm ssioner for the Al abama Depart nent
of Labor.

| want the record to show that | share the
positions stated by Terry Davis as well as the positions
stated by ny brothers in the United M ne Wrkers that have
gone before ne here today.

The record should also indicate that it's ny
belief that these proposed rules mani pul ates the intent of
Congress and the rule of |aw.

| support the United M ne Wrkers in asking MSHA
to withdraw these terribly flawed proposals. | also would
urge MSHA to solely advance engi neering controls and
personal continuous readout dust nonitors instead.

Thank you.

MODERATOR NI CHOLS: Thank you.

|"mnot sure I'll get this next name right, Jason
Year cut .

MR. YEARQUT: M nane is Jason Yearout, it's Y-e-
a-r-o-u-t. I'mhere representing the law firm of Yearout &

Trailer, who for nmany years has sought to protect the rights
and safety of working nen and wonen, including nenbers of
the Unite M ne Wrkers of Anerica.

We have nmany ol der, respected attorneys.
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Qoviously I'"mnot one of the ol der ones, but we all work
diligently and put forth effort to ensure the protections
that should be afforded to these workers, nmen and wonen,
i ncl udi ng the m ne workers.

It's ny pleasure to be here, and first | would
like to read a statenent from Senator E.B. MClain, a
Denocrat from Brighton, a nenber of the Al abana State
Senate, who offers his support to the United M ne Wrkers of
Aneri ca.

"As a citizen of this great state for many years
and now having the opportunity to represent our citizens in
the Al abama State Senate, | have seen us cone a |long way in
provi di ng working nmen and wonen with a safe place to work.
We have nade progress, but we have not finished the job. W
must continue to | ook ahead and not go back to unacceptabl e
practices or ineffective regulations with inadequate
protection for workers. | support the UMM' s efforts to
inprove on a daily basis the safe working environnent of its
wor kers as well as others.

"President Bush's adm nistration should abandon
its regulatory efforts to conprom se safety and | ook ahead
to supporting |egislation or regulations that strengthen an
environment for safety in the workplace. Very truly yours,

E.B. dain."
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In 1969, the United States governnent finally
recogni zed bl ack lung as an occupational disease.
Unfortunately, it was nore than 50 years after the m ning
industry, its consultants and its doctors becanme aware of
the dangers and debilitating effects of inhaling coal dust.

During and prior to that tine, workers were exposed to

unacceptabl e I evel s of coal dust and over that period of
time and through the course of a period of between five and
25 years, many workers becane di sabled and died as a result
of contracting and devel opi ng bl ack |ung di sease.

In 1969, there was no such thing as a xerox
machi ne, a fax nmachine or a cellular tel ephone, and a
conputer was really nothing nore than a big cal culator. But
t hrough technol ogy, we have seen rapid and m nd-boggli ng
advancenent in the type of innovative nechanisns that we can
develop if we apply the type of hard work and spirit to the
endeavor that the United M ne Wirkers apply on a daily basis
to the jobs that they do.

Through continued progress, scientific
devel opnent, innovation and hard work, we can continue to
devel op better tools, better tools for neasuring coal dust
and i npl enmenting regul ati ons which mnimze the exposure of
t he working men and wonen to this deadly hazard.

And now, as we sit here today, after the adoption
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of m nimumregulations to protect the working nen and wonen,
we find the governnent once again ignoring the reality of
t he danger and ignoring the obvious prospect of the
continui ng devel opnment of better and nore efficient ways of
measuring and m nim zing the exposure to these hazardous
i nhal abl e dusts.

W can't wait another 50 years, 25 years or five
years or three years for the governnent to get up to speed
on how to best protect these workers. After President
Bush's pre-el ection prom ses and guarantees not to ignore
the needs and the safety of the working nmen and wonen in
Anmerica, we find ourselves in this adm nistration taking
steps backwards instead of forward. W have seen too often
and nost recently in Al abama and across the country the
inability of governnment to nonitor, inplenment and enforce
the present safety conditions and responsibilities of the
m ning industry. Should we relax those standards by
allowing the mning industry to dictate to the governnent
and the governnent to dictate to us how those standards
shoul d be inplenmented? O course not. W nust, for the
health and safety of the mners, not allow a rel axation of
t he standards, but enhance the obligations and enhance the
standards, including a continuation of research and

devel opnment in this area as well as devel op an
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i npl enentation of standards that elimnate the risk to
mners who wll becone di sabled and die unless we all step
forward and take a stand.

| thank you for your tinme and | urge you to give
due consideration to the safety and wel fare of these coal
m ners. Thank you.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Keith Plylar -- oh, you want
to go with sonebody el se?

VO CE: Stewart Burkhalter is back

MODERATOR NI CHOLS: Okay. Stewart Burkhalter,
AFL-Cl O

MR. BURKHALTER  Good norning, M. Chairnman,
menbers of the Commttee, | thank you for allowing ne to
speak on behalf of the coal m ners today.

My nane is Stewart Burkhalter, S-t-e-wa-r-t B-u-
r-k-h-a-l1-t-e-r. I'mPresident of the Al abama AFL-CI O |
represent 65,000 nenbers in the State of Al abana in al
seven Congressional Districts.

First, I want the record to show that ny nenbers
and nyself object strongly to the Secretary of Labor's
rel easing three proposed rules this year that would affect

coal mners wthout any proposal to increase the annual
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health and safety training required for these m ners.

We object to the very short tinme frame in which
all of these rules have been released. This places an
unfair burden on the workers' ability to review the proposed
rules and nake comrents. It also places an unfair burden on
the local union's ability to participate in the coment
process. | believe these unfair burdens are known to the
agency officials and that these sane agency officials are
using this process to limt workers' comments and
participation.

We object to the nmanner in which Assistant
Secretary Dave Lauriski utilized the press to m srepresent
t he proposed dust rules as well as the position of the

United M ne Workers of Anerica. See the Reqgister Herald,

5903.

Now concerning the rule itself, let it be clear,
rise in opposition to these rules for many reasons,
i ncl udi ng:

1) The many different matters in which the end
results woul d be higher dust levels in the m ne atnosphere;

2) The fact that this proposed rule will result
in |ess sanpling days for the mners;

3) That the agency's sanpling requirenents wll

be governed by policy alone, not regul ati ons, neaning
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sanpling will not be guaranteed,

4) That this proposes to limt sanpling for out
by areas to just one shift per year;

5) That it could result in workers being required
to wear airstream helnets instead of maintaining
environmental control nmeasures as required by Congress in
the M ne Act.

There are four nore changes contained in these
proposed rules that ny nenbers and nyself object to but they
are too conplex for ne to try to explain. | am sure that
UMM m ners, however, will discuss themthroughout this
pr ocess.

Thank you very nuch.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Let's take ten m nutes and be
back at noon.

(A short recess was taken.)

MODERATOR NI CHOLS: Back on the record.

John Wt hen.

MR. WATHEN: My nane is John Wathen. J-o-h-n Wa-
t-h-e-n. 1'mhere fromthe Friends of Hurricane Creek in
Tuscal oosa, Alabana. | also represent the Ctizens Coal

Council with offices in Washington, D.C. and Denver,

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O O~ W N B O

135
Col or ado.

' m here today to speak out on behalf of ny
friends and nei ghbors throughout the coal region of the
United States. | represent the Friends of Hurricane Creek
as well as the Gtizens Coal Council in Washington. The
Friends are a grassroots organi zation that focuses on the
Hurricane Creek Watershed protection and preservation. that
includes all of its tributaries and people living on or
having an interest in the creek. The CCCis a federation of
44 grassroots, like the Friends of Hurricane Creek, across
the nation. Qur focus is in coal field citizen rights and
environmental inpacts fromthe coal industry.

As an environnentalist, we stand on the opposite
side of a lot of high extraction m ning techni ques such as
nount ai ntop renoval, long wall mning in certain sensitive
areas; but let nme say here and now that neither organization
-- Friends of Hurricane Creek, nor the G tizens Coal Counci
-- has ever condemmed a single mner for doing his or her
job. we do, however, stand in direct opposition to noney-
grabbing fat cats and enforcenment agencies that consistently
try to undermne the laws and rules and neke it |ess safe
for our nei ghbors working underground, for a bigger profit
mar gi n.

These changes will not only affect the m ners, but
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w || have an environnental effect on people on the surface
as well. There will be nore dust allowed to settle in the
water within the mne that will have to be punped out into
our streans. Since current slurry ponds are at or reaching
full capacity, this presents a real challenge to deal with
for the receiving streans. There will be nore dust exhaust
at the vent fans, causing nore air pollution in the
surrounding areas. This dust will settle onto the surface.
Wth rain, that dust will becone water-borne pollution in
our streans.

The third comment 1'd like to make -- | need to
make sone separation here. This comment is nmade on behal f
of the Friends of Hurricane Creek only, it does not reflect
t he Board consensus of the Citizens Coal Council, we don't
deal in safety issues, we don't feel we have the expertise.

But the strongest reason we feel fromthe Friends
standpoint to block this rule change has nothing to do with
the environnent at all. It concerns our neighbors who are
forced to work in |less safe areas. These nen place their
lives on the line daily. In ny opinion, their job is second
only in danger to our nation's police force who know every
day when they go out that their lives are on the line, to
give us all these extra lightbulbs that we've got to have in

here today.
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Don't naeke it nore dangerous for these nen. |If
anyt hi ng, MSHA should be trying to decrease the anmount of
dust in the air, instead of allowing it to be increased.

| hope that the nenory of the 13 mners killed at
JimWalter not long ago will trigger an alert w thin MHA
It was excessive airborne volatiles ignited by a spark. The
ai rborne expl osives were dust and nethane. As it appears
obvi ous that the dust and nethane could not be controlled at
the mne, it now al so appears that MSHA and the Nati onal
M ning Association are trying once again to facilitate the
killing of our mners, either by slow death brought on by
bl ack lung, or sinply blowing themto bits to increase the
bottomline for the fat-cats. These fat-cats never receive
the results of their higher profit margin.

(Appl ause.)

MR. WATHEN: Qur nei ghbors' lives are worth a | ot
nore than a few bucks at the bottom|line of sonebody's
profit margin.

As an environnentalist today, | feel very nuch
| i ke a duck out of water sitting in front of all these
m ners speaking, but these mners are ny nei ghbors and
because of that fact, it's time to speak out on human
rights.

John Wat hen, Director, Friends of Hurricane Creek;
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Chai rman, Board of Directors, Citizens Coal Council,
Washi ngt on and Denver.
On a personal note, | would like to add sonet hi ng.
| noticed that nost of you gentlenen sitting on this panel
are wearing gl asses today, as |I. Wat happens when you go
out of a building and step into the war noi st Al abama air?
These gl asses fog up. Wat happens -- | don't know how many
of you actually do physical |abor, but when you |labor in our
at nosphere, what happens to your glasses? Wat's going to
happen to these m ners underground when you suck this warm
noi st air down in on top of themw th these plastic shields
over their faces?
Protect our mners, gentlenen. Don't take away
their rights to safety.
(Appl ause.)
MODERATOR NI CHOLS: Keith Plyl ar.
MR. PLYLAR Let me get these glasses on, I'mlike
y'all, | can't see anything w thout them
Good eveni ng.
MODERATOR NI CHOLS: Eveni ng.
MR. PLYLAR M nane is Keith Plylar, K-e-i-t-h P-
| -y-l1-a-r. | amcurrently Chairman of the Health and Safety
Comm ttee for Local 2397, United M ne Wrkers of America.

|"ve had the opportunity, unfortunately, to be at
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several of these hearings this year concerning different
regul ati ons that MSHA has been proposing. | usually say,
| i ke ot her speakers, that | appreciate the opportunity to be
here today. Let nme tell you that |I'moutraged to have to be
here in front of you again comenting on a regulation that
isS going to cause nore mners to have nore black lung, is

going to devastate their famlies throughout.

This new regulation will also allow mne operators
to mani pul ate the dust sanpling process. | amtired of MSHA
trying to cramregul ati ons dowmn the throats -- down our

mners' throats. W can't even get the material in a tinely
manner that y'all are submtting as proposed rules to review
and adequately make comments on.

| was in a neeting a couple of nonths ago at NMSHA
District 11 right here in Birm nghamw th several other
safety commttees and an international safety
representative. W asked the district nmanager -- at that
time, acting district manager -- for a copy of these
regul ations. To this day, he has not provided us a copy of
these regul ations. Yes, | have went out and got copies of
them had to take tine and noney that our |ocal does not
have, to nake copies of these regulations, to try to get out
to our nmenbership so that they can better understand what

MSHA is trying to cram down our throats.
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I'"d also like to informyou that since January of
2003, as | stated before, in a five nonth period, | have
been in hearings fromKentucky to Birm ngham comenting on
three different regulations that's proposed by MSHA. One
concerni ng evacuati on procedures; secondly, concerning belt
air; and thirdly, these dust regulations that y'all claimis
going to help mners. This put a very tight financial
burden on our local. This process takes tine away from our
jobs while we're reviewing and witing cooments and | assure
you -- assure you -- that we do not have the finances at the
| ocal level to take tinme away fromthe work to review such
ridiculous regulations as you have proposed.

Every time | go to a hearing, | hear MSHA, or
every tine they propose reqgul ations, say that they have to
consi der the expense that this new regulation is going to
put on operators. And | think as | testified to Marvin, or
tal ked to Marvin | ast hearing, seens |like y'all never
consi der -- MSHA never considers the expense and the burden
that it puts on the United M ne Wrkers, especially at the
| ocal level. Once again, | amappalled that MSHA is trying
to push this new regul ati ons on us.

' m here today requesting that these proposed
rules be withdrawn i nmedi ately and sone nore tine put into

drafting new regulations. It is very evident that the new
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rules cater to the mne operators, does not do anything to
guarantee mner's a healthy environnent in which to work.

As M. Lauriski, this great conpany personnel
manager, that's in charge of health and safety now for the
m ners, has stated, the UMM has proposed in the past that
MSHA t ake over the dust sanpling process. He's correct on
that issue. But at notime -- notime -- and | chall enge
you to go back to the 2000 hearing and any and all ot her
comments submitted frommners -- at no tinme have we
requested that MSHA sanple | ess than what the operator is
already required to sanple. W have recommended t hat MSHA
do nore sanpling than the operator is required to do.

This rul e does not replace the operator sanpling,
but MSHA's own conpliance sanpling would be reduced up to 50
percent, and sanpling is only by policy, not regul ation,
whi ch brings ne to another point.

If we're going to set out new regul ati ons, why not
it be mandated in the regul ations how we're going to sanpl e,
how often we're going to sanple. Everything that |'ve read
inthis newregul ation states that the sanpling that MSHA
does will be strictly by policy and | assure you, |'ve been
on the health and safety comnmttee for United M ne Wrkers
for going on 17 years and | have seen policies change

constantly. 1've seen us go fromdoing a binmonthly sanple
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to sanpling once a quarter. 1've seen policy changed on the
way they inspect the underground nmnes. It's a constant
changing thing any tine you | eave any type of regulation up
to MSHA or a district manager, under themto be in charge of
it under policy.

Not only should MSHA sanple nore frequently, but
it should be nandated by the regul ations that MSHA be
sanpling at |east once each nonth -- at | east.

The proposed rul e addresses a single sanple. And
on the surface, this seens good. You heard M. Thaxton's
report up there tal king about that they come out and just
sanpl e one person, you do not have to figure all the sanples
that you take before you can conme out of conpliance and
average themall together. But if you read on into this,
this single sanple is not as good as it reads. The best |
understand it is that you would go down there and run a
sanple on a single shift for eight hours. | think there's a
part in the regulation that tal ks about you go down there
and you turn the punp on once the mner gets in by the
| oadi ng point. You run this sanple for eight hours, then
you cut it off.

Qur m ners have nunerous tines at nunerous
hearings testified that we want to wear the punp the entire

shift, portal to portal, whether it be 10 hours, 16 hours a
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day.

So M. Lauriski states that he is catering to the
m ne workers, that he is going on -- this regulation is
goi ng on behal f of what we've asked for. That is sinply a
lie and | can't say it any better, it's strictly a lie.

The new rul e proposes that the sanple start, as |
tal ked about, when the mner enters the section, turn it off
eight hours later. This is ridiculous. This rule would not
neasure the mner's true exposure. The mnes that |
presently work in has high velocity of air on the track
entries, which with a high velocity air and track equi pnment
going up and down this, creates nore airborne dust. The
only way to get a true sanple of what the mner is in, is
the sanple himfromportal to portal

W heard that, well, you want to sanple himon the
wor ki ng section so you'll know whether the plan works, where
he can stay in conpliance with what the operator submtted
intheir plan. I'mhere to tell you today that dust is
going to kill that m ner regardless of where it's at.

Whether it's on that working section, that working | ong wall
or in that out by area. Therefore, that m ner should be
sanpled fromthe tine he enters that coal mnes to the tine
he cones out.

The new rul e proposes to take sanples on several
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mners on a shift, but if nore than one mner is exposed
over the standard, then MSHA woul d i ssue only one citation.

The only way the m ner can be assured that the operator
stays in conpliance with any regulations is if the operator
is worried about getting citations, unfortunately.

MSHA shoul d be required by the regulations to
issue a citation for every mner that is out of conpliance,
not only one citation. W have seen in the past -- |'ve
been involved with this I ong enough to know that the only
tinme that the operators seemto worry about staying in
conpliance wth any regulations is if they're worried about
getting a heavier fine. |1've been in many court cases with
ALJs where the operator was arguing over violations because
of the nonetary value of it, strictly, trying to get the
nonetary val ue reduced.

Unfortunately, I'd like to say that all operators
would i ke to conply with regulations just to protect the
mners. But today, |I'mnot speaking only of just the
operator that | work for, |'m speaking of operators
t hroughout the nation. The record shows that the only tine
that they try to cone in conpliance is if the violation
i ncreases the anmount of noney that they have to pay for that
vi ol ati on.

| f the operator could m ne thousands of tons on a
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shift and only get one citation for over-exposure, then you
do the math. It's a |ot cheaper to pay that one fine than
it is to cut dowm on production. Al you have to do is to
| ook at the operator's history of nonconpliance with federal
regul ations, and the only tinme they attenpt to stay in
conpl i ance.

The new rule states that the only way a citation
can be witten is if the sanple results is over 2.3
mlligranms. But the standard is 2.0 mlligranms. | think
the commttee has heard today the feeling of the mners on
this. MSHA explains this by saying that the dust sanpler
does not always give precise results, but MSHA does not
consider that a sanple that reads 1.8 mlligrans or 1.9
mlligrams could actually be 2.1. You know, y'all's theory
is you always go above the two milligrans to allow for any
mal function of the sanpler. Well, who's to say that that
sanpling device is not malfunctioning at 1.6 and you're
actually exposing the mner to 2.3, 2.5?

The regulation is 2.0 mlligranms and any sanpl es
that go over 2.0 should be cited. MSHA should renmenber that
the M ne Act was adopted to protect the mner, not to
protect the operator. Wth these new regul ations, the
operator will continue to get rich at the expense of mners

heal t h.
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The citation threshold value is not contained in
this regulation, it seens that MSHA has created the term CVT
to represent dust levels that nust be exceeded before a
citation can be issued. MSHA clains the value is determ ned
by the current 2.0 mlligram standard; however, they are
building in a 95 percent confidence factor, a factor that
woul d err on the side of the operators and m ners have to be
exposed to at least 2.3 mlligrans before a citation could
be issued.

Clearly, Section 101(a)-(9) of the Mne Act states
that no nandatory health and safety standard pronul gated
under this title shall reduce the protection afforded to
m ners by an existing mandatory health and safety standard.

Section 202(b)-(2) of the Mne Act states that
effective three years after the date of the enactnent of the
Act, each operator shall continuously maintain respirable
dust in the m ne atnosphere at or below 2.0 mlligrams. The
Act does not say 2.3, gentlenen. | do not understand why
that you are trying to be in direct conflict with the M ne
Act that was put in place in 1969 to protect the m ners.

This rule nust be wthdrawn and rewitten and MSHA
shoul d use the guidelines that the 1996 Federal Advisory
Comm ttee recommended to help elimnate black Iung. MSHA

has totally ignored and turned a deaf ear to mners
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coments in the 2000 proposed regul ati on heari ngs.

| amsure that the conmttee is aware that in
1995, the Secretary of Labor appointed a Federal Advisory
Comm ttee which was made up of two representatives each of
m ners and m ne managenent and five neutral representatives
who had no interest in the mning industry.

The new regul ations totally contradict the
advisory commttee's recommendati ons. The conmttee called
for lowering dust |evels, MSHA has proposed increasing dust
| evels. The commttee called for increased conpliance
sanpling. WMSHA has decreased sanpling. The commttee
called for MSHA takeover of mne operators' sanpling
program MSHA has elim nated the operator conpliance
sanpling with no regulations replacing it, only policy. The
commttee called for use of continuous dust nonitors so
m ners woul d know what they are being exposed to. But NSHA
proposed regul ati ons containing no rules requiring them
The commttee called for a single full shift conpliance
sanpling and the new rul e excluded that from our conpliance
sanpl i ng.

This is only sone of the recommendations that the
Advisory Committee made, but it appears, as you can see,
that MSHA has totally ignored their recomendati ons.

MSHA shoul d be witing regulations that would
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assure mners a healthier place to work, instead of drafting
regul ations to help operators stay in conpliance.

Al so, in Septenber of 1995, N OSH -- National
Institute for Occupational Safety and Health -- issued its
report, COccupational Exposure to Respirable Coal M ne Dust
docunent. That report nakes critical recomrendations for
protecting mners' health. N OSH recomended t hat
respirable coal mne dust be [imted to one mlligram as a
ti me/ wei ght average concentration for up to 10 hours per day
during a 40-hour work week, but MSHA has di sregarded any
sanpling beyond the eight hours.

The Dust Advisory Conmttee reconmended that
m ners be given the right to participate in sanpling
activities that woul d be done by the enpl oyer verification
of dust controls at no | oss of pay and that mners
representatives receive training to conduct respirabl e dust
sanpling paid by the enployer. By including this into the
rule, you would have addressed two maj or issues that mners
have raised for years -- nore sanpling and greater
participation by mners. The agency did not put either into
the proposed rules and NIOSH has urged a greater role in the
sanpling programfor m ners.

Requiring the operator to notify the m ner or

representatives of their plan to conduct sanpling is of
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little significance unless they suffer no | oss of pay as
prescribed in Section 103(f) of the Mne Act. The financi al
| oss al one represents a hurdle too large for mners to
becone involved in a neaningful way. The full participation
m ners have demanded in the dust sanpling process at
countl ess hearings is not achieved by this proposed
regul ati ons.

Let nme tell you today, |'ve tal ked about fi nanci al
burden on the local level. There's no way that we can
afford to go down there shift after shift and day after day
and nonitor this sanpling if we're not paid by the operator.

Section 7204 of the proposed regul ation states
that the operator will do the dust sanpling for plan
verification. This represents a conplete change from MSHA' s
2000 proposals, which require MSHA to conduct the sanpling
to verify the dust control paraneters with paid mners
representatives traveling during the verification.

This is totally ridiculous to think that operators
wi |l not mani pul ate the sanpling process. M ners have been
testifying at hearings for years that operators can and wl |
mani pul ate the process. The only way to truly know what the
mners are having to work in down there, and the only way to
truly know if a plan works, is for MSHA to be on site doing

sanpling theirself.
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M. Thaxton tal ked before about if a plan, say on
the long wall, you're required to have a 100 cfm they go
down there and do it and the operator -- excuse nme -- you're
required to have 50 cfmand you go down there and the
operator, during his sanpling for conpliance has 100 cfm
You say that then he's got to put that into his plan. Let
nme ask you, what operator is going to go down there and
govern theirself and going to wite in if they have 100,
they're going to wite in that 100 cfn? Well, you say MSHA
can cone back and see if they're in conpliance with their
own plan. They're staying in there, if they have nore than
what's required by their plan.

|"m here today to tell you that currently and for
years in the past, we have sanpled with twi ce the anmount of
air on the long wall face and we've never had that in there.

On the surface, this new part of the regulation sounds

good, that the operator has got to put in the plan exactly
what he's got when he sanples, but how do you know what he's
got, because you're not going to be there. No one from MSHA
is going to be there when he does this. If he can get in
conpliance wwth 60 cfm then that's what he's going to put
in, 60, but yet when he's not doing his plan verification,
he's going to run it up to 100 or he's going to cut it back

down to 30 or 40 mninum The only way to actually know
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what the conpany has on that working section, that MMJ, is
for MSHA to be there during that sanpling plan verification

Once again, |I've used this termmany a tinme, by
allowi ng the operators to do plan verification sanpling
woul d be the sane thing as ne or you stopping a state
trooper and telling himto wite us a ticket because we've
been speeding, or either wait right down the road, we're
going to be speeding in a mnute and then you can wite us a
ticket. It's no different. It's time for the conpany to
quit being responsible for nonitoring their dust. It's tine
for MSHA to conplete take it over -- conpletely, all sanple
processes.

Once again, | think that you' ve heard al ready, but
| want to remnd the conmttee, that several operators have
been convicted for fraudul ent dust sanpling in the past.
Despite this fact, the agency has entrusted a key conponent
of the dust sanpling control programto the sane cast of
operators. The ability to mani pulate the controls, to alter
the results of the sanples still exists today as it did in
the 1980s. MSHA has built a flaw in the proposed
regul ations. These regulations could allow the operator up
to 12 nonths -- 12 nonths -- to verify their plan, and
that's going on ny cal culation, the way | understand these

new regul ati ons.
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I f MSHA would require the use of a personal
conti nuous dust nonitor, it could speed up this process and
that would help elimnate najor dust problens in the
nation's mnes. You think about it, folks, comnmttee, y'al
go down there and work for 12 nonths out of conpliance on
dust. Think how it increases the chances of you getting
bl ack lung. You've built into this plan right here to give
an operator, the best of ny calculations, 12 nonths to get
below a 2.3 standard that you're raising this respirable
dust to. There's no way that you should give an operator up
to 12 nonths to get in conpliance.

The personal dust nonitor technol ogy, to ny
understanding, is in the final test phase, and they should
be permtted to be conpleted so that an adequate respirable
dust rule can be built around that device. Plan
verification and conpliance could be built into the system

|'ve heard people testify this norning, even one of the
commttee, that this device is into the final stages of
testing. Wiy in the world MSHA wants to push a regul ation
down our throat right now knowi ng that a device is going to
be avail able hopefully in a few nonths that you can go down
there and sanple continuously what a mner is exposed to.
Way all of a sudden in a rush, MSHA decides we're going to

go forward wth these regul ati ons?

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © O N O O M W N B O

153

For years, mners have been conpl aining. For
years we have been testifying that yes, we need new
regul ati ons, we need an MSHA t akeover, we need MSHA down
there sanpling nore often. But yet, y'all have drug your
feet on any new regul ati ons over the years and now about the
tinme the device is going to be approved, all of a sudden
you're going to throwit at us. | have to sit here and say
today that the only perception that | conme to on this is
that the admnistration that's over MSHA right nowis trying
to cater to the operators and trying to shove sonet hi ng down
the mners' throats. You're not listening. Either the
commttee is not listening or either your bosses are not
| i st ening.

Section 70-209 of the proposed rule contains
provi sions that allows m ne operators to repl ace
envi ronnment al and engi neering controls with respirators
which mners call airstreamhelnets. Section 70-209 states
that if the verification limt is exceeded and the operator
believes that the MMJ is using all feasible engineering or
environnental controls during the operator sanpling under
70- 206, they can request supplenental controls in the form
of airstream hel nets, PAPR

Dependi ng on the circunstances, that will allow

the operator to increase dust |evels above the two mlligram
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in active workings. Mners' representatives would be
notified of the operator's plan and be allowed to send
comments to MSHA, but would have no legal right to stop the
plan. Once again, let nme say to you that over the years, in
the late '80s and the early '90s, at the mne that I
currently work at now, Jim Walter Resources Nunber 7, we
have had continuous problens wth respirable dust on the
long wall. W' ve had several occasions where the operator
has said we've done all we can do, we can't do any nore, we
can't get in conpliance. W went to different sanpling
pl ans, had what we call the Haney factor that we used, sone
of you m ght renenber that. Very confusing. But |let ne say
today that every tine we said we had used all engineering
controls, we found sonething else to do to get the
respi rabl e dust down.

I've worked on long walls, been a representative
at that m ne where we have long walls, that have went a
conpl ete panel of out of conpliance until the pressure was
put on to get nore engineering controls. And the operator
cane up with engineering controls and we canme back down in
conpl i ance.

I"mtelling you today if you put this type of
regulation in effect, the first thing the operator is going

to do -- and probably I would do it or you would do it if
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you was an operator, is going to say we've used all the
engi neering controls that's available for us. Because at
the end of the day, it's going to be cheaper for that
operator to get an airstream helnet and throw on a m ner and
go down there and allow that mner to work anywhere fromtwo
mlligranms to eight mlligrans of respirable dust. You
think about it, instead of getting out there fighting for
the technol ogy, putting nore equipnent in that m nes or
what ever it takes to reduce that dust, they're going to
throw an airstream helnet on you. And I think, if you
haven't already, you'll hear a lot of testinony why a m ner
shoul dn't have to be wearing that airstream hel net.

I"'mtelling you today that you're going the wong
direction. You're building sonething into this regul ation
that is going to allow the operator -- by y'all's own
adm ssion, allow the operator to work mners in nore
respirabl e dust, and also the nmake it cheaper for that
operator. |It's tinme to stop that, it's time to force the
operators to conme up with engineering controls, not throw a
respirator on himand get himdown there to where he can't
see, because | can tell you today, if you go down and work
on that long wall, you will not wear one of them airstream
hel mets for eight hours if you're on that |ong wall face.

It's inpossible -- very inpossible to do.
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Section 202(h) of the Mne Act states in part that
respirators shall be nmade available to all persons exposed
to concentrations of respirable dust in excess of the |levels
required to be maintained under the Act. The Mne Act al so
states that respirators shall be -- shall not be, excuse ne
-- make that clear -- respirators shall not be used or
substituted for environnental controls in active worKkings.

So by allow ng operators to require mners to wear
respirators, they can be in conpliance and be allowed to
i ncrease the dust |evels above two mlligrans. Folks, this
is a direct violation of the Mne Act. Al you ve got to do
is get a copy of it and read it. It plainly states that the
operator should not use airstream hel nmets, respirators,
PAPRs, whatever you want to call them to cone in
conpl i ance.

These MSHA proposals are not only in conflict with
the Mne Act, Title 30 of the CFR and nunerous studi es and
findings, they would also dimnish mners' protections.
Instead of throwing mners in unhealthy dust |evels that
have not been permtted since prior to the 1969 M ne Act,

t he dust standards need to be | owered and mners need to be
equi pped with continuous dust nonitors to keep them out of
unheal t hy dust.

Section 70-213 of the new regul ati ons under the
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title Admnistrative Controls, Requirenent for Approval
states that the operator is required to submt a revision to
the ventilation plan in order to use supplenental controls.

The revision nust state the controls, environnental and
adm ni strative, that are being enployed at and how t he
operator intends to assure that they are conplied with. The
revised plan nmust then be verified by the operator within 30
days of subm ssion.

Once again, operators have stated historically
when they cone out of conpliance that they have exhausted
all engineering controls and there's nothing to think that
they woul dn't do that again.

Section 70-215(c) of the new regul ati ons states
that if any valid sanple exceeds the citation threshold
value fornmerly listed in Table 72, the district nmanager may
or may not require the operator to revise the dust control
plan and verify its adequacy.

There again, we should not be putting anything in
the district manager's hands. It should be mandated by
regul ations. There's too many plans already that are
submtted on a daily basis to the district nanager over
there and the nanager takes tinme to wite comments and it
seens |like we get a deaf ear turned to it. The next thing

we know, we've got the plan approved as is, regardl ess of
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whet her it works. W don't even have MSHA personnel 90
percent of the tinme to cone down and verify if the plan
wor ks. They submt a plan, put it in place, and that's the
end of it. The regular inspector during his quarterly
i nspection mght look at it or mght not look at it. You
shoul d take all this out of the district manager's hands.

We're constantly in Birm ngham seens |ike,
changing district managers. So we don't know what one
policy is fromthe next.

Section 70-209 and 70-212 of the new proposed
rules states that MSHA will consider all comments fromthe
representatives of the mners and provi de copies of these
comments to the operator upon request. Think about it just
a mnute. Wiat's wong with that? It's telling me and it's
telling all mners that yeah, any time a plan is submtted,
they can wite comments and send them MSHA di strict nmanager,
but in turn, he's going to turn right around and send t hem
comments to the operator. | think that's in direct conflict
of what the Mne Act's intention was and the intention of
the Mne Act was to protect the mner and the only way to
protect the mner is to give himthe ability to comment or
conplain to MSHA about a situation going on down at that
mne site. |If you turn around and send back to the operator

any comment that a mner sends them and MSHA takes it back
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to the operator, what is that going to do? It's going to
intimdate that mner fromwiting any comrents to any plan
or reporting any hazard.

We've already took this out in the ventilation
requi renents that canme out. You put that inactive in there,
in part 75, where any tinme you submt coments to MSHA on
the operator's plan, they have to send the coments -- if
the operator requests, |let nme say, you send the conmments
that the mner has sent to that operator. |It's an
intimdation factor. | assure you probably here in
Bi rm ngham we don't have a lot of problemwth intimdation
factor because of the union, we have the United M ne Wrkers
to protect us in law. But there's a lot of mners that
doesn't understand that protection that they' re provided
under the M ne Act, whereas they would not submt sonething,
afraid that the operator is going to retaliate against them

You know, there's mners all across this nation
today that will not speak up about conditions already in the
m nes because they're worried about retaliation. For you to
put anything in this newregulation that is going to require
MSHA to send the operator any comments that a m ner sends
themis strictly a violation of the intent, | feel, of the
M ne Act. This |anguage should not be in there. There's no

problem wi th sending an operator the comments that you've
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gotten froma mner or a mners' representative as |long as
you sanitize it first. WMake sure that you take the mner's
name away fromit, make sure that you protect that m ner and
that mner's right.

| can tell you right here in Al abama, we've had
several 105(c) cases filed against operators where they' ve
di scrimnated against mners and mners' representatives for
reporting unsafe acts. Are we going to continue to build
sonething in the regulation that can allow that agai n?
That's what you're doing, folks. There's no purpose for that
| anguage to be in this regulation at all.

But to ne, it is evident fromthese hearings that
|"ve been involved in in the last five nonths, that MSHA
undoubtedly is trying to also intimdate the mner and the
m ners' representatives fromcomenting, because any tinme we
coment, they've got to take tinme to review our conments.
And |"msure that the |l ess comments MSHA gets, the better
off they are wth the plan.

The proposed rule in Part 90 woul d revise the
current standard. The proposed rule not only fails to
adequately increase protections for these mners who are
afflicted with black |Iung di sease al ready, such as increased
sanpling; it reduces protections they currently have.

Mandat ory bi nonthly respirabl e dust sanpling of the Part 90
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mners were elimnated and will be controlled by ever-
changing MSHA policy. And | underline ever-changing,
because the policy changes on a regular basis. W have seen
how MSHA is constantly changing their policy on how they
current sanple in other safety inspections at the m nes.

Conti nuous dust nonitors are needed to adequately
protect these mners on each shift each day, but they are
not required by this proposed rule.

Let me say, | think I heard Marvin or soneone el se
say at the start that it's built into this process to where
an operator can use these automatic continuous dust
nonitors. That's all they did is to nake a recommendati on
that the operator could use them nothing mandated that they
should use them It should be required in here, in this
regul ation, that an operator be mandated to use the
conti nuous nonitor sanpling.

We've been fighting for it for years, MSHA has
been prom sing us for years that we would have this device.

Why not mandate it by regul ation when it's approved or when
it's ready, that it will have to be used, so a m ner knows
what he's exposed to on an hourly basis underground. |If he
knows what he's exposed to, he m ght can nove hinself to a
safer place, a healthier place to work.

Once again, let ne say that these new rules are
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very conplicated, they're very confusing, to say the | east.
and they will, no doubt, lead to nore cases of black |ung.
| sat down and started readi ng over these regul ations over
two weeks ago and |I'mjust as confused today as | was then,
there's a lot of stuff | don't understand. A lot of things
that was said well, it's better, | don't know that it's
better. 1've had to get interpretations of it. D d not
have nobody cone around explaining the regul ati on before
t hese hearings, you know. |If you' re so concerned, or M.
Lauriski is so concerned about stakeholders -- and that's
what | think he calls the mners and operators today -- why
didn't you have neetings to discuss these new proposed
changes before you had actual hearings. Qur tinme is running
out. We have prepared comments but |'m here today
explaining to you, | have witten comments that | wll
present to you, to the best of our ability that we've
figured out what is going to cause an increase in dust in
our mnes. But once again, it doesn't seem|i ke MSHA cares,
they want to run through the process, they just want to
throwit on us, cramit down our throat.
| think at the start of the neeting, M. Thaxton
gave an overview of the new proposed regul ations and | have
to give himcredit, he nade it sound very good. |If you just

| istened to what he was saying up there, it sounded pretty
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good. But if you read the regulations thoroughly, you'l
see that it is very conplicated, especially the formul as
that are used. And it would take an attorney to really get
down and understand exactly all these regul ations.

A couple of other things and I'Il close. | want
to read sonething out of the comment period tal king about
these airstreamhelnets, | think this was back in Utah in
2000, August 16 of 2000. And it was a question from M.
Huett with NIOSH and it says "Wat is your opinion regarding
the height limted situations and the use of the airstream
or PAPRs, airstream hel nets and other types of simlar
respirators?" M. Tatoom answered, this is Randy Tatoom a
top safety official of Energy West M ning, and his answer
was "Certainly as hei ght decreases and spaces becone nore
confined, it becones nore difficult to wear that apparatus.”

There was anot her question by M. Gayson from
Nl OSH, "I1've got a question, Randy, with respect to the use
of PAPRs in your mne, in what conditions are they being
used and what position are they being used, in an approved
condition or in a nodified condition, even if the mners my
nodi fy themat tinmes?" Randy's answer is, "I would have to
answer honestly and say that they'll be used in a nodified
condition. Mners, sone, you know, have typically renoved

the shroud and | don't know the termfor it, but we call it
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the shroud. O course, when you say they're properly used,
| think NIOSH woul d say do they keep the face piece down at
all times. No, they don't, they raise the face piece to
comuni cate and so on."

Here's a question fromM. Nichols, "Wll,
generally, we've had a |lot of testinony that they're too
heavy, they don't work, they clog up. Mners use rags and
what ever for filters. Are you aware of any major probl ens
with airstreamhelnets currently in use?" Another conpany
official, M. Watson, his answer, "I know that there was a
problem W' ve had discussions with NI OSH regardi ng the new
filters, using them the HEPA filter as opposed to the
filter that was used previously. | know that there are sone
probl ens that have resulted fromthese filters, but | also
know that there are efforts underway to try to come up with
resol ution.”

| can sit here today and tell you that we're
dealing with the sane airstream hel nets, sane type that we
had back in 2000, that mners testified to over and over and
over that they cannot use these airstreamhelnets. |If you
work on a long wall face, anywhere froma 50 to 65 inch seam
of coal, there's no way to wear that airstreamhelnet. You
go down there and you work in a shield or you work on a

shi el d, you do nechanical work and you' re down there behind
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that shearer and you try to wear this airstream hel net.
There's no way that you can do it. There's no way m ners
will doit. You' re building a systeminto this regulation
that is flawed, that mners will not use and cannot use (1)
because it adds greater risk to them adds greater risk from
a rock falling out on them fromthemfalling into the pan
| ine, fogging up, not being able to see.

I"'mtelling you folks, there's no way that a
respirator will be able to be used to cone into conpliance.

| assure you at the threat of a long wall or a threat of a
m ner section being shut down because they're not in
conpliance, the operators will get in conpliance with
engi neering controls.

In closing, let ne say if you | ook behind nme, we
have several mners here today. These mners are over here
today wi thout pay, they're not getting paid. They' re taking
their tinme because they're concerned and they don't
understand everything that's in these regul ati ons because
it's conplicated, but they've been explained and read enough
to know that they needed to be here. W are concerned.

This regul ati on should be wi thdrawn and should be rewitten
to incorporate the continuous dust nonitor.

Once again in closing, let me reaffirm w thdraw

t hese regul ati ons, whatever it takes -- w thdraw these
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regul ati ons.

Thank you.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Janes Bl ankenshi p.

MR. BLANKENSHI P: M. Chairman, Ms. Ann Skelton is
President of West Al abama Labor Council .

MODERATOR NI CHOLS:  Yes.

MR. BLANKENSHI P: She has an appoi ntnent |ater on,
would it be possible if she went --

MODERATOR NI CHOLS: Yeah, that's fine.

M5. SKELTON: Thank you, M. Chairman.

My nanme is Ann Skelton, A-n-n S-k-e-l-t-o0-n, I'm
President of the West Al abama Central Labor Council, AFL-
ClO Vice Chairman, Region 8 CAP Council. CAP is an acronym
for Community Action Program which is the political w ng of
the United Auto Workers International Union; Vice Chairman,
Al abama CAP Council; State Vice President and State Chapter
President for CLUWN which is the Coalition of Labor Union
Wonen; Fi nancial Secretary, UAW Local 2083, Tuscal oosa,
Al abama.

As Vice Chairman of Region 8 CAP Council, |
represent 60,000 active UAW nenbers and approxi mately 18, 000

retirees covering 11 states and four counties in
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Pennsyl vania. Qur nenbership includes voters in 98
Congressional districts.

As President of the West Al abama Labor Council,
represent approximately 13,000 nenbers in four counties with
two Congressional districts, primarily in the 6th and 7th
districts.

As Vice Chair of Al abama CAP Council, | represent
15,000 active and retired UAWnenbers in the State of
Al abama, which covers all seven Congressional districts.

As State Vice President for CLUW | sit on the
I nternational Executive Board for CLUWwhich represents
uni on wonen in the | abor novenent all over the United
St at es.

| ask the record to show that | support the
positions previously stated by officials fromthe Al abana
AFL-CI O and ny brothers from UMM, nmany of whom are
represented by the West Al abama Central Labor Council.

| was very disappointed in a newspaper article
t hat was published on Friday, May 16, quoting the head of
US Mne Safety and Health Adm nistration, saying that he
woul d reject the request by UMM to w thdraw the
governnent's proposal to take over the coal dust testing.
am very perplexed by an agency that proposes to change

regul ations so that m nes can generate nore dust w t hout
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federal penalties. The UMM says, and | support their
position, that the proposed changes will roll back nore than
three decades of progress in conbatting black Iung, which
kills approxi mtely 1000 people a year.

The new rules will allow mners to operate a
margin of error in sanples that is not permtted under the
existing program This programwould allow, in sone
i nstances, for a handful of dust sanples as opposed to the
34 sanpl es now bei ng made, naking these coal fields nore
danger ous.

These new rules not only fail to make necessary
i nprovenents, but also strip away inportant protections
mandat ed by Congress in the 1969 Mners Act. David
Lauriski, Assistant Secretary for Health and M ne Safety has
been quoted as saying that he is surprised by the outcry of
the mners. He quotes the law in saying that the mners
should only be exposed to two mlligranms of coal dust.

| contend that M. Lauriski is the one confused
since he is currently supporting new rules which wll
i ncrease the anmount of coal dust that sone mners are
exposed to fromthe two mlligrans that are allowed by | aw
to up to eight.

There has been wi despread cheating on the sanpling

in the past. The government needs to be working for a dust
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control programthat works.

As | understand it, there will soon be avail abl e
personal continuous dust nonitors which the mners support,
whi ch could be, with enough support by the governnment, in
the m nes by August. These would be light, not additional
wei ght, only a pound, no additional equipnent, and coul d
nonitor results froma conputer at any | ocation

This is the type of nodern equi pnent we shoul d be
| ooking forward to seeing our mners using to ensure that a
mner is not exposed to harnful levels of dust while
wor ki ng, and al so to hel p ensure genui ne operator
conpliance. W cannot and should not ask mners to go back
to the high risks of death from bl ack | ung.

W as representatives of union workers and
nonr epresent ed workers should not have to take a step
backwards in working conditions that are know ng detri nental
to our health.

In a time of soaring health costs, dimnishing job
opportunities, we need to be persistently seeking ways to
keep down health costs, protect the jobs that we have, but
primarily to protect our work force. These mners should
not have to take additional risk with these new rul es that
woul d i npose harmto themand their famlies.

Gentl enmen, we are living in the 21st century and
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shoul d be conmtted to advancing the controls, not
di m ni shing them

And | thank you for your tine.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MR. BLANKENSHI P: Good evening. Before | nake ny
coments as a conpact nenber of Local 2245, I'd like to read
into the record, a letter fromny Congressman Artur Davis,
pl ease.

My nane is Janes A. Bl ankenship, B-l-a-n-k-e-n-s-
h-i-p, menber Local 2245, United M ne Wrkers, District 20.

It says, "Congress of the United States, House of
Representatives, an open letter to coal mners of Al abama,
May 20, 2003.

"Dear Coal M ners of Al abama: Although the voting
schedul e and ny comm ttee schedul e i n Washi ngt on have kept
me fromneeting with you personally, | wite this letter
comendi ng you for your service in a profession that, while
possessi ng many i nherent dangers, continues to fuel the
nation. You should know that in the fight for fair |abor
standards, and for decent working conditions, and in the
battl e agai nst bl ack lung, your Congressnman stands with you.

"On March 6, Secretary of Labor, Elaine Chao,

proposed two new regul ations for nonitoring and control of
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coal dust. The first rule calls for conplete federa
oversight of all coal dust sanpling in every mne in
Anerica, a change |ong sought and | ong fought for by the
United M ne Wrkers, and a great step forward in protecting
our mners fromthe dreadful black |ung di sease.

"Unfortunately, the second rule takes two equally
great steps backward by dramatically reducing the nunber of
sanpling required to determine if the coal dust in the air
is at two mlligramlevel required by federal |aw. Sone
have estinated the reduction in sanpling to be near 90
percent, leading to a four-fold increase in the anpunt of
coal dust in the mnes. It is sinply unacceptable for our
governnment to nmake it 90 percent harder to protect our
m ners while exposing themto four tinmes the risk they
currently face.

"Today, | forward correspondence to Secretary Chao
calling on her to reverse these dangerous proposals and to
protect our nation's mners. Wile | agree that federal
regul ati ons should allow conplete nonitoring of the sanpling
process in every mnes throughout the country, | also feel
t hat nunber of sanples should be maintained at current
| evel s rather than reduced, as she has recommended. Bl ack
| ung has already clained too many lives, it nust not be

allowed to claimany further.
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"I stand with you against these unremtting
attacks on the Coal Mne Safety Act and the continuing
assaults on the Fair Labor Standards Act. | wll continue
to be an outspoken advocate in the struggle for fair and
safe workpl aces for Anerica's workers, and together we w ||
achi eve the commonsense resol ve of our forefathers.

"Know that | stand with you and that you can cal
on ny office whenever needed. Thank you for your continued
service and God bl ess Anerica. Sincerely, Artur Davis,
Congr essman. "

Thank you.

Again, ny nanme is Janes Bl ankenship, B-I-a-n-k-e-
n-s-h-i-p. I'ma Mne Commtteeman for Local 2245, United
M ne Workers, District 20, Brookwood, Al abama, enployed at
JimWalter Resources Nunber 4 M nes, underground
el ectrician.

There was a fairly decent crowd here this norning.
That crowd woul d have been a | ot |arger of our brothers and
sisters but managenment stonewal |l ed us about allow ng people
to cone and express their feelings today. | bring to you
fromthe mners at the mne site mning coal today that they
are opposed to these regulations and they ask you to
w t hdraw t hem and sit down and rel ook your hand over.

| ask MSHA to wi thdraw these fl awed proposals.
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Qur attenpt is to solely advance engi neering controls and
personal continuous readout dust nonitors instead.

| object to proposed Section 70.204 to 70.214 in
their entirety, for nore reasons than |I can probably cover
inthis limted tine today. | wll touch on as many reasons
as | possibly can.

First let me say that it is absolutely already
proven that applying feasibility to engineering controls
absol utely does not work. This panel knows that this sane
approach has conpletely failed in the application of noise
control in this country. In the preparation plant at the
m nes where | work, the noise is so bad that workers can no
| onger carry on a conversation inside the plant. You cannot
even warn a fellow worker of danger without witing hima
not e.

Everybody has to wear protection agai nst noise.
The plant has steadily gotten worse since the regul ations
were put in place. Noise control has gotten ridicul ous.

I f these proposed rules go forward, | have no
reason to believe we will see a new MSHA that wi Il conduct
thensel ves differently. In ny opinion, MSHA has a proven
record of not caring about the workers and these proposal s
are but yet another exanple.

It's under this section that operators can
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progressively work toward getting airstream helnets. | w sh
to tal k about airstream helnets in great detail

The proposed rules would all ow operators to use
airstream hel nets as replacenent to environnental controls
to control coal mne dust, which is prohibited by the M ne
Act. The present |anguage of the Mne Act is anbi guous.
Section 202(h) clearly states the use of respirators shal
not be suitable for environnental control neasures in active
wor ki ngs.

On page 6, the MSHA proposed dust rules ignore and
contrary to the 1969, 1977 Mne Act. Here's what it says,
"Agency rule wll allow mne operators to use respirators as
replacenents to environnental controls to control coal mne
dust, which is prohibited by the Mne Act." The | anguage,
what | said earlier, is anbiguous, it says that you will not
be all owed to use those.

It says this section of the Mne act requires
operators to nake respirators available to mners where dust
| evel s exceed the nandatory | evels as an additional
protection, not a substitute, for dust control, dust
neasures to neet the conpliance standards of the Act. This
wrong headed proposal is not only a violation of the Act, it
w Il destroy the gains nmade over three decades to clean up

the dust in our coal mnes and al so encourage m ne operators
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to ignore devel opnent of dust control technol ogies, as they
build faster producing m ne equi pnent. It goes back to the
noi se. Put ear muffs on us, stick cotton in our ears, put a
sign -- forget technology. That's what we're going to be
| ooking at with dust. Put our head in a bubble, put a sign
up -- forget technology. That's all we need.

The proposed rules conpletely disregard the
Advi sory Conmmttee report on the elimnation of
pneunoconi osi s anong coal mners. Page 59 of the report
reads, "Environnmental controls should be the primary neans
of preventing or mnimzing mners' exposure to respirable
coal mne dust. The reliance on environnmental control
neasures as the primary neans of protecting m ners over the
past 25 years has recently been significantly |owering the
| evel s of respirable dust in active mne workings and in
decreasing the incident of occupational |ung disease in coal
m nes. Environnmental controls include neasures that control
the anobunt of respirable mne dust in the mne air that
m ners breathe, by either reducing dust generation by
suppressing, diluting or capturing the dust. The Comnmttee
encour ages the devel opnent and use of inprovenents of
technol ogy to control mners' exposure to respirable coal
m ne dust.

"While the Mne Act and i npl enenting regul ations
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require respirators to be made available to all coal mners
under ground when concentrations of respirable dust is in
excess of applicable standards are known to exist, the Mne
Act specifically prohibits the substitution of the use of
respirators for environnmental control neasures in active
wor ki ngs. "

These rules totally do away with that |anguage.

The proposed rules would dramatically increase
health care costs anong the workers who will be losing the
engi neering efforts currently enjoyed. |'mnot just talking
about black lung. By allow ng operators to put the mners
in airstream hel nets, you are exposing people to a | ot of
ot her dangers. Like nyself, | wear glasses, | work in Jim
Walter Nunber 4 Mnes, humd conditions. | use the cleaner
they give us to clean our glasses and the defogger, but |I'm
taking nmy glasses off continuously to clean themfor the fog
and the dust. You're going to put ne in a bubble, put ny
head in a bubble, another lens on ny face, two ways that ny
vision is going to be bl ocked, the humdity on ny gl asses
and the humdity on that lens. You're putting ne in danger
of getting hurt other than black | ung.

It's hard to communicate -- if I"mon a pan |line
of the long wall, | can't communicate -- if | could see it,

| couldn't communicate with ny fell ow worker that there was
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aribroll or a face roll or a rock on the pan line. W
don't need that.

There's a report by the SEA G oup out of Los
Angel es and Sidney, Australia that deals with airstream
hel mets. | want to talk to you a little bit about it. It
says results of this test enphasize that we at present do
not test respiratory protective devices adequately to ensure
that the user can use the device w thout undue physical
burden -- that's breathing resistance.

| have sinus trouble, 1've had ny nose broken nine
tinmes. Sinus this time of year kills ne. You're going to
stick nme in a bubble, I'mgoing to have breathing resistance
due to that airstreamhelnet, I'mat the hospital getting
treatnment instead of being at work.

A lot of our mners get mgraines and |I' mone of
them You're going to put all that weight on our head and
shoul ders and that restriction; again, we're going to have
i ncreased headaches, increased nedical problens, we're at
the hospital, the doctor's office getting treatnent instead
of being at work.

You're putting extra cost on the operator. | hate
to take up for them but the nedical costs are killing us.
Al you're going to be doing is adding extra cost to that,

and a lot of lost tine.
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It goes on to talk about -- this report, back to
it -- it says, "Nor can we confidently ascertain that the
respirator will actually offer the protection the user
expects or should be entitled to get froma product which is
certified and/ or deenmed to conply with NIOSH SE or
Austral i an/ New Zeal and standards. "

It also went on to say that the work was best
represented -- they were trying to do the work of what a
first responder would have to do, basically the sane
activity. And they say the work which Bass represents, a
first responder's typical work, 150 watt external work,
generates high PIAF, which is peak inhalation air flow,
rates, all in excess of the typical test flows, raising the
gquestion how well will the first responder be protected if
we don't test at a typical flowrate for the type of work.
They tested these individuals dressed in gym cl ot hes,
shorts, tee shirts and sneakers. Let's add a mning belt, a
m ning hat, steel toed boots, self-contained self-rescuer,
hard hat, cap lanp, tools, whatever, to that dress attire,
stick themin 110 degree humdity in Al abama, put a bubble
on their head and see what happens to them Before |ong,
you're going to be bringing themout of there with heat
exhaustion or that thing is comng off, is what's going to

happen because they can't wear it, they physically can't do
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it or you'll find themlaying down there.
The vision part of it, fogging up, I'man
underground el ectrician, I'"'ma pretty good sized fell ow

There's places | can't get into with nmy hard hat on and
shields on the long wall, there's sone places on the m ner,
on the man buses and notors where the transm ssions and the
torque converters are, | have to physically renove ny hard
hat to get ny head up in there to see what's broken and what
| have to do to fix it. There's no way | can wear that
airstreamhelnet in that area, there's no way | can get ny
head back in those shields to fix that busted hose or change
that jack, because | can't do it nowwth a hard hat.
There's no way to do it. |If I don't do ny job, I'll be out
on the street |ooking for work.

So what's going to happen is I'"'mgoing to pull it
off to get ny job done. You're not down there to see ne not
wear it, I'll put it back on when | get through, but | went
how ong without it in eight mlligrans of dust. You need
to really | ook your hand over on those airstream hel nets,
they're not what you want. There's |eakage around them
they don't seal good according to your own report on page
10.801. It tal ks about high humdity and tenperature,
physi cal diversity. You' re not even sure, according to your

own report, the way | read it, what's going to happen with
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t hose things.

10. 802 tal ks about actual fit and seal of the
respirator helnmet to the wearer, repeated work task notions
in confined work spaces, raising of the visor, the high air
velocity along the long wall face, all may specifically
reduce the actual degree of respirable dust protection
provided. Even in your own report, you know that there's
pr obl ens.

W're close to a personal nonitor. Let's wthdraw
these things, set themaside, wait a few nonths and sit down
and work together formng sone rules we can all live with --
MSHA, the union, the mners, the conpany, everybody.

Let's tal k about the protection factor for a few
mnutes. Like I said in your report, I'mreally not clear
what it is and really not sure that anybody else is clear.

On page 10.809 of the report, it actually asks for
comments on the protection nethod establishing the
acceptable PF, so that tells me that y'all got a fornula out
there, soneone cone up with this fornmula, but they're really
not sure whether that fornmula is going to work or not,
they're really not sure if that's the right formula to use
or not, because if it was, you wouldn't be asking for
another formula. If this was ny fornula and I knew it was

going to work, I'd put in here that it works and | know it
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wor ks, so that | wouldn't be sitting here questioning
whet her it worked or not.

The gentleman tal ked earlier and the report tal ked
about the nmai ntenance program on the airstream hel nets,
where they'd have to have a mai ntenance programin their
plan to take care of them At JimWlter 4, we can't keep
our | anps burning eight hours a day and our nethane detector
batteries go dead before the shift is out. Those are
devi ces that we have to have, for ne to see to do ny job so
t he conpany can nmake noney, and the lights go out. If we
doubl e over and get a spare light, you' re lucky if it burns

an hour or two. Sone of them goes out in 15 m nutes.

So we're going to have a -- it'll be in the plan,
but wll it get done is the question, will it actually get
taken care of, will it actually get the maintenance they
need. | don't think so.

Trai ni ng, he tal ked about hearing. This is the
third hearing |I've sat before you gentlenen since the first
of the year, and training has been a part of every one of
them Nowhere does it say tinme to do this except eight
hours annual retraining. There's so nuch packed in eight
hours annual retraining, you' re lucky if you're going to get
ten mnutes a topic, if they cover every topic they're

supposed to cover.
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If you're going to put these rules in -- this one
| hope goes bye bye down the toilet -- we need to put sone
time in there for the mners to be trained on these things.
You're tal king about putting a mner in an atnosphere where
he can catch black lung. You're going to do that by putting
a bubble on his head. WlIl, you need to train himon that
bubbl e, you need to tell himexactly the do's and don'ts of
that machine. It's not in here. W need to do that. It
don't need to be at anybody's discretion, it needs to be
mandat ed what it does. None of that is in here.
| had an uncle that died of black lung. That man
sucked air froman oxygen bottle. He couldn't chew his food
W thout having to stop and try to get air. That's a
horrible sight to see a man fight to get a breath of air.
It just really bothers me to think that nmy governnent don't
care enough about an individual to not want to see that
happen to them | just can't see these rules protecting ne.
| watched that man that couldn't walk five feet to the
bat hroom wi t hout having to stop, |ean up against the wall
and suck a bottle. He had it with him24/7. He'd chew a
bite of food about three tinmes and stop and just breathe as
hard as he coul d breathe through that oxygen, trying to get
enough oxygen in his lungs to chew that bite of food three

nore tines before he swallowed it. | watched that man di e,
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| watched himlay in the bed and gasp for every breath he
coul d because his lungs didn't work because he worked in the
m nes before 1969. He didn't have the protection that we're
supposed to have.

So I'masking you, don't do this, don't set us
back before '69. Please don't.

| apol ogi ze for getting enotional, but sonetines |
can't help it.

W tal ked about special circunstances in the
proposal s, about how managenent coul d use speci al
circunstances to put in their plan to be able to use the
airstreamhel nets. Let nme explain to you a little bit about
managenent and what they think special circunstances are.

Prior to 1998, our contract -- well, in 1998, our
contract called for special |ocal circunstances, which what
it does is give ny nmanagenent and |ocal officers an
opportunity to work out problens, mne-rel ated, m ne-
specific, to help keep us conpetitive, help save jobs,
whatever. Prior to '98, you never heard of | ocal
circunstances. After '98, you hear of them every day.

Every day is a special |ocal circunstance, every problemis
a special local circunstance. | can see that very thing
happeni ng here. | can see m ne nmanagenent using that term

to beat mners over the head wwth it to get the airstream
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hel nets, to get dust where they want to.

And | know you're going to tell nme that well,
that's got to be approved by the district manager. Most
district managers that | know of are ex-conpany people. Mst
MSHA peopl e are ex-conpany people. A lot of inspectors that
conme to our mne actually worked for JimWlter prior to
going to MSHA. Assistant Secretary of Labor, if |I'm not
m st aken, was the head safety officer at Energy West M ning,
which if you |l ook through this proposal, you'll see Energy
West Mning a lot. They proposed this, and asked for that,
and whatever. If you -- | didalittle bit of research, if
you turn back to 2000 and | ook at their coments, it mrrors
alot of this, so that tells me what I'm going to be | ooking
at, it tells nme that the mners are going to have speci al
| ocal circunstances show right up to airstream hel nets,
point blank. That's all there is toit. | can see ful
scal e abuse of that. And | hope that that doesn't cone to
t hat .

These proposed rules are flawed and they set us
back 30 years and | ask you to withdraw themand let's sit
down agai n, | ook your hand over and cone up with a better
set of rules. They show total |ack of concern for m ners
health and safety and | not only ask this for nyself, but I

ask it for every spouse, child, grandchild of every m ner

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0O N O 00 W N B O

185
across this country, that you wi thdraw these rul es.
| f you do anything, put personal continuous dust
nmonitors on us. Let us know every single day fromportal to

portal what we're in, and take care of it that way.

You know, |'ve read sone press rel eases, and
again, you know, I'ma local officer and I'm an underground
el ectrician, | have to do this in ny spare tine. Thankfully

our local president let us off a couple of days to try to
research this so we could come up here and hopeful ly put our
poi nts across the table where you can understand where we're
com ng from

But | was reading a lot of press releases and |'m
not even sure, when you | ook at -- okay, the district
manager is going to approve them but | |ook at comments on
May 7 that was in the newspaper and it said, and | quote,
"During the hearings, Joe Main, the union's health and
safety director, sparred MSHA getting its representatives to
admt that it's possible that the newrules will allow
perm ssible dust levels to quadruple to as high as eight
mlligrams."

Then two days |later, on the 9th, Assistant
Secretary of Labor Lauriski said that both the union and
Representative Nick Rahall, Denocrat of West Virginia, were

of f base in claimng MSHA wants to allow a decline in dust
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|l evels fromtwo mlligrans to eight mlligrans. Absolutely
not. The rule is the rule; the proposal is the proposal."”

What he's saying two days after sonebody that M.
Main was talking to from MSHA said yeah it can happen, and
two days later, Secretary of Labor in charge of MSHA says it
doesn't happen. So that tells ne that there's not even --
MSHA is not together on what these proposals are going to
do. | nean that don't make sense.

So if y'all are that -- not together, | guess, for
| ack of a better word, then what are we really going to face
with a district manager here in Al abama? He's going to nmake
up his own mnd? Yeah, nost |likely. |Is he ex-conpany man?

Yeah, nost likely. So who suffers? The workers.

| ask you to please wthdraw these proposals.
There's better things on the horizon, better ways to take
care of black lung than what's here before us today.

| appreciate the tine.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Do we have the report that
Janmes tal ked about with the airstream hel nets? You tal ked
about a report.

MR. BLANKENSHI P:  You're tal king about the SEA
G oup?
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MODERATOR NI CHOLS:  Yes.
MR. BLANKENSHI P: The gentleman is --
MODERATOR NI CHOLS: Do we have it in the record
al ready? W think we've got it already, thanks.
How s the court reporter doing?
THE REPORTER:  Fi ne.
MODERATOR NI CHOLS: W I liam Sawer, UMM,
VO CE; He's not here.
MODERATOR NI CHOLS: Is he com ng back?
VO CE:  No.
MODERATOR NI CHOLS: d enn Loggins. | know d enn
is here, he's been hanging in there.
MR LOGANS: 1've probably got a |lot here you
don't want to hear, you' ve done heard it before.
My nane is denn Loggins, GIl-e-n-n L-0-g-g-i-n-s.
| work at Jim Walter Resources Nunber 4 Mne, been there 25
years.
| want to start off just raising a few of the
advi sory recommendations. | can't find themin there where
they were put in, so | don't know whether y'all read them or
not, so --
Recomendati on Nunmber 1 on page 50, MSHA should
consider lowering the |level of allowable exposure to coal

m ne dust. Any reduction in the |evel should include a

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w NP

NN NN R R R R R R R R R R
A W N P O © 0O N O O M W N B O

188
phase-in period to allow allocations of special resources to
conpliance efforts. In the interim the operator, MSHA and
m ners shoul d devel op a conprehensive programto assure
conpliance with the current perm ssible exposure |evels.

This conpliance effort, sharing of docunents,
exposure reduction approaches, increased water spray,
scrubbers on continuous m ners, dust control plans and
i ncreased good faith efforts to consider actions and
enf orcenment actions.

That's recomendati on nunber 1. | can't find
where that's in there. It seens |like it went south from
t here.

Recomendati on Nunmber 3 on page 58, committee
suggests that MSHA cause the |lowering of silica exposure of
mners. In this effort, MSHA should seek input from N OSH
and col | aborate with OSHA; however, the committee reconmends
that MSHA nove forward with these efforts, not await
possi bl e action by OSHA. MSHA efforts to lower silica
exposure below the current |evel, m ght include rul emaking,
targeted conpliance efforts, encouragenent of operators
efforts to |l ower silica exposure below the current |evel and
nore extensive silica hazard surveillance.

Addi tionally, MSHA must confirmthe accuracy of

the procedures to assure that actual exposures are
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recogni zed and docunent ed.

| don't knowif you want me to go on. |[|'ve got
several reconmmendati ons.

MODERATOR NI CHOLS: That's up to you. W' ve got
that entire report. Wait a mnute, Bob wants to make a
coment .

MR. THAXTON: The entire advisory commttee report
is a docunent that's referenced in the rule and if you go to
page 10.790 in the preanble, there is a section that says
exactly how we addressed each and every thing that was in
the advisory commttee report.

MR. LOGA@ NS: Yeah, and when you read -- the
further you read, you mght find one word used out of it.

It seens |like very little was used out of it.

MODERATOR NI CHOLS: Maybe | can hel p you, d enn.
The agency is not under any obligation to adopt every
recommendation in an advisory report. W' Ill stipulate that
up front.

MR LOGANS: | realize that, so I'll just go on,
| won't read every one of them because | know you've got
t hem

Recomendati on Nunmber 4 on page 59 and 60, can't
find it.

Recommendati on Nunber 5 on page 61 and 65.
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Reconmendati on Nunber 6 on page 65.

This is sonething right here, during plan
verification visits, mners and their representatives should
have the sane pay, 103(f) wal k around rights they do under
MSHA' s i nspections. You know, if you give the operator and
MSHA tinme to cone out and work on plans, devel opi ng pl ans,
and you take away the mner, the mner normally is the one
t hat does the work. He knows what wll work and what won't
work. You take their rights away to be there, because you
say you're going to give themthat right, but you ain't
going to pay them How many |ocals can afford it? Very few
could afford to put people out there. So actually you're
taking the coal mner, the one that does the work and know
what will and what won't work, taking himout of the
pi cture, and then you're going to develop a plan.

Good |l uck to you on that.

Recommendati on Nunmber 7 on page 67, it was |eft
out .

It just goes on and on, | have sone nore.

Recomendati on on page 79 and 81, (a) through (j).

You know, | believe the new proposed dust rule is
extrenely dangerous. More dust, and if MSHA increases from
two mlligrans to eight mlligrans, but it seens MSHA

believes mners will be able to breathe easy in this new
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dusty environnent. |f they wear cunbersone respirators
known as airstream hel nets, at JimWalter, we have tried --
peopl e have tried to wear these helnets. They thought it
woul d help them and they went to the conpany and asked them
to buy them The problem of seeing conmes in. They went to
the wall, they fog up, you get water on them you can't see.

You put a hel net over your head, just |like a notorcycle

hel met, you've got certain restrictions on your view if you
put a bubble on a notorcycle helnet. But you put themin a
coal mne and you put water, dust on top of it, you restrict
it even nore. Then you send themto the long wall, you put
them where they can't hear what's comng. W have rocks
roll out of our face, we've had people seriously -- nearly
killed, had to stop on the way and bring them back around
where they're about dead fromrocks hitting them And then
you put this helnmet on them and ask themto work down there.

It's just a matter of tine until MSHA gets sonebody killed
weari ng one of these hel nets.

| think you need to | ook at what you're proposing

and take into consideration the testinony you wll hear here
today and rethink what it will take to reduce dust exposure
in coal mnes across the country. W want MSHA to force the
operator to install engineering controls and don't just give

us another flawed health rule. The noise rule is bad
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enough. MSHA has already elimnated our hearing. Please
change your course so that we can keep our breat hing.

Appreciate it.

MODERATOR NI CHOLS: Thanks.

(Appl ause.)

MODERATOR NI CHOLS: Leslie Golden. | have just
| aw of fice here.

M5. GOLDEN: Good afternoon, gentlenen. M nane
is Leslie Golden, L-e-s-I-i-e Go-l-d-e-n. |'ma paral egal
and |'ve been asked to speak to you today because for the
| ast nine years, | have worked with mners, retired mners
and their famlies in their efforts to obtain black |ung
benefits.

When | started doing that in 1994, | was | ooking
at black lung regulations and | net people quite unlike the
fol ks you' ve seen back here today. These guys are
boi sterous, they're fun, they're appl auding and the
gentl emen who cone to nmy door aren't in any shape |ike that.

Alot of times | neet themin the conference room because
they can't wal k back as far as ny office. |1've seen these
guys die by inches and suffocate by degrees, and their
famlies, and | sit by helpless to do anything to inprove
their quality of life.

One of the fewthings |I drew confort out of when
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started doing this job, because it is a tough job to watch
that, is | thought well, it really is a tenporary job,
because thank God, in 1969, the governnent put safety
measures into effect so this isn't going to happen any nore.

|"ve never been gladder in ny life to think I was working a
tenp j ob.

But it isn't working out that way. The gentl enen
| see now-- and it is, by and large, gentlenen, though |I do
have quite a few ladies -- the folks that I am seei ng now
are approximately ny age, they haven't been retired that
long and all of their careers, virtually all of their
careers, if not all of them have been in the m nes since
t hese safety neasures have been enacted, and they still have
pneunoconi 0si S.

Qobvi ously sone reform of the dust control neasures
is needed. But despite this obvious need, | have got sone
problenms with the proposed rules MSHA is having about
nonitoring the dust. Any reform of dust control nonitoring
t hat MSHA proposes should foll ow the physician's axi om
"First, do no harm"™ | don't believe these proposals are
foll ow ng that axiom

In the proposed rules, it says that MSHA wi ||
routinely collect conpliance sanples, but it doesn't state

how often routine neans. Folks, Christnas routinely cones
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every year, but as long as mners are still getting
pneunoconiosis, and this is during their tinme in the m nes,
we all knowit's a progressive disease. |If sone of themare
getting it now, nore of these sane guys in the group are
going to have this in 5, 10 and 25 years down the road. As
long as this is still happening, frequent, stringent,
conpliance testing of air should remain in place.

The m ners deserve nore fromthe guardi ans of
their safety than an anbi guous assurance that air wll be
checked regularly to see if coal dust control plans are in
effect.

A l ot of people have already testified about how
t hese proposal s can relax inspection requirenents, increase
the level of dust in anbient air and the limtations of the
respirators that the proposals do nention.

I'"d like to rem nd you that besides thensel ves and
their unions, mners have only to rely on MSHA for safety in
the mnes. W all know that mning is the nost dangerous
occupation in the best of tines. Subjecting m ne enployees
to any greater risk of coal dust exposure is not only
counter to MSHA's basic purpose, it is an unconscionabl e
indifference to the human beings that are in MSHA' s charge.

My husband says that health professionals have a

saying, "If you aren't breathing, you' re not playing the
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gane." That neans that if every other systemin your body
is functioning well, you're still not going to live if you
can't take a breath.

Because of the dust in the mnes, mners are stil
| osing their breath. Please don't take away what air they
have left.

Thank you.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)
MODERATOR NI CHCLS: Mar shal Hut chi ns, UMM

(Appl ause.)

MR, HUTCHI NS: Gentlenen, nmy nanme is Mrshal
Hut chins, Ma-r-s-h-a-I Hu-t-c-h-i-n-s.

l'"d just like to read sone things here for you and
| believe this is the reason we're here, | believe that it's
actually your intent, is to provide and maintain a work
environnent free of excessive levels of respirable dust is
essential for long-termhealth protection for mners al
across the nation. The Advisory Committee and N OSH
recogni ze the inportance of engineering and environnental
controls as the primary neans of protecting coal mners to
reduce concentrations of respirable dust to a | evel at or
bel ow t he applicable |evel.

Respirator protection. Although respirators nay
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achieve satisfactory air quality in a mner's breathing
zone, their use will not achieve the intent of the Act,
whi ch was to control the level of respirable dust in the
at nosphere.

Wil e powered air purifying respirators may or nay
not decrease mners' exposure to respirable coal dust, it
create problens. One -- we've already heard this -- a
vi sual problem a conmunication problem a maneuverability
problem And in our coal mnes, it's been stated over and
over again, this creates a safety hazard in itself.

Even in this, it doesn't address the dust in the
at nosphere. | ask that these units not be used as a
protection factor to determ ne | evels of coal dust that a
mner is allowed to work in. The protection factor
expresses PAPRs' performance as a ratio of respirabl e dust
concentration outside the respirator's facepiece to the
concentration inside the respirator's facepiece. W're not
dealing with ratios and factors and percentages. W're
concerned about the health and the well-being of mners in
their workplace and the effect these changes woul d have on
the mners and their famlies.

The Advisory Commttee, on the elimnation of
pneunoconi osi s anong coal m ner workers, concluded that the

dust control plan is critical for the protection of mners
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fromlung disease. The Commttee al so concluded that the
restoration of mners and m ne operators' confidence in the
respi rabl e coal m ne dust sanpling program should be one of
MBHA' s hi ghest priorities. | believe that the changes --
and you' ve heard today -- the changes in this proposal wll
not increase the confidence in a new sanpling program But
it raises concerns about the increase of respirable coal
dust levels in the mne that a mner may be forced to work
in.

Sampling. Although fewer shifts will be sanpled
under the new proposal rule, MSHA believes that the revised
sanpling nethodology will provide a nore accurate
representation of dust concentration and that all phases in
the mning cycle are likely to be sanpled eventually.

We do not need fewer shift sanples. W need nore
sanpling, we need nore shifts, we need nore areas. Sanple
on a regular basis, not likely to, not eventually and not
once a year.

We nust not jeopardize the health and safety of
coal mners by the use of citation threshold |evels,
formul as, confidence | evel percentage, powered air purifying
respirators and allow the levels of respirable dust to
i ncrease in our workpl ace.

In a newsletter by the Centers for D sease
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Control, N OSH anal yzed recent radi ographic information from
the United States National Coal Wrkers X-Ray surveill ance
Program After analyzing these chest x-rays, N OSH
recommended that MSHA | ower the perm ssible exposure limt
for respirable mne coal dust fromtwo mlligrans to one
mlligram

Also in this report was |isted a preval ence of
coal workers' pneunoconiosis, CAP, and progressive nassive
fibrosis, PMF, anong exam ned mners that participated in
this exam nation from 1996 to 2002. 1In coal mners fromthe
age of 30 to 60, there was 31,179 coal m ners that
participated; 862 of those had CW, 62 of those were
di agnosed with PM-.

We further feel this proposal is being rushed
t hrough the process and woul d conpl etely change the dust
sanpling programin the wong way. This proposal is filled
with formul as and exenptions, |oopholes and cushions. W
al so feel the changes would dramatically alter the anount of
respirable dust permitted in the m nes.

MSHA, MS-H A Mne Safety and Health
Adm ni stration. W nust consider the safety and the health
of the nation's coal mners. Safety and health nust be
first and forenbst and at the top of every list whether it's

policy, program ruling or |aw.
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Thank you, sir.

(Appl ause.)

MODERATOR NI CHOLS: Thank you. Bobby Jones, UMM

MR, JONES: How y'all doing today?

MODERATOR NI CHOLS: Ckay, how re you doi ng?

MR JONES: Pretty good. |'m Bobby Jones, Local
2245, UMM, Jim Wal ter Resources Nunmber 4 M ne.

On page 74 of the DAC Report, the second paragraph
under findings says, "The conmttee believes that one of
MSHA' s hi ghest priorities nmust be to restore the confidence
of mners and mne operators in the respirable coal dust
sanpling program"” ©NMSHA has failed at this through the
proposed rul es.

| have 25 years m ning experience and was never
i nvolved in MSHA' s public hearings before this year. MHA' s
refusal to enforce the |aws, the manner in which MSHA has
wal ked away from various tools of enforcenent and the way
this agency mani pul ates the rules and I aws and the intent of
Congress has changed this. The first 24 years of ny career,
| attended no hearings. This year alone, | have attended
three. | believe that MSHA has conpletely | ost touch with
the industry that they are charged to enforce.

MSHA officials are denpnstrating a conplete

disregard for the intent of Congress, rule of |aw, the Dust
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Task Force, the Dust Advisory Conmttee and nost inportant
of all, the health and safety of coal mners.

In our mnes, when MSHA cones in to do a dust
study, they never do the full study. They'll shut the
machi nes, they' Il do anything to keep it to a m nimum never
once do they do the whole shift while they're down there.

Your proposal allows the dust |evels to quadruple,
going fromtwo to eight. W catch black lung at two. |'ve
sat down there and watched them on dust sanples sitting
behi nd shields so fresh air cones behind the shields and
that's what they dust sanple. They don't dust sanple out in
front where we're breathing. They sit back there and spray
a durned water hose to knock the dust off the durned dust
sanples. That ain't very good in ny book. | know |I'm not
the smartest person in the world and I'mnot well educated,
but I know that.

The 2000 proposal was thrown out; three years
| ater, the sanme thing is back, but it's only worse.

Conpani es do sanpling their own way, |ike |I was
sayi ng about way they sanple. They don't stay out there
with the nen and catch the full brunt of the dust, they hide
it, so they'll pass the regs, believe it or not. They don't
show the full sanpling of what a coal miner's |ungs get

every day. |If they did, they' d never pass.
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We need nore dust sanples and | ess dust, not nore
dust and less sanples. Single sanples, if it's one m ner,
they has one citation or if it's 10 mners, they have one
citation. The only thing that's going to keep the conpany
honest is a citation for each dust sanple.

Twi ce before this has happened. The Dust Task
Force and the Advisory Commttee said MSHA shoul d make no
upward novenment in the dust mlligrans, and no dust mask
shoul d be worn in dust sanpling standards, fairness is
throwmn out and bias is put in for the operators, not the
people that's in the dust.

| don't knowif y'all have ever been in the dust
before. By looking at you, |I'd say no. But we're down
there in dust so thick, you wear your mner's |anp,
sonetinmes you can't see the fellow standing three foot from
you, can't even see his |ight.

You're going to go up on dust regs, man, hell,
it'll kill us all.

MSHA' s actions and their refusal to act has sadly
| eft me suspicious of all governnment agencies and the nmanner
in which our tax dollars are being wasted. WMSHA is
infringing on the powers of Congress and ot her agencies by
proposi ng these new rules. Never has MSHA denonstrated the

know edge to identify the many dust control paraneters which
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the operators use to affect the outcone of dust sanple
resul ts.

| don't know -- | know a bunch of coal mners, |
reckon because I amone, but our lives ain't worth a [unp of
coal, guys, it's worth a heck of a lot nore to us. W've
got wives, kids, we just live normal lives like y'all. So
we'd appreciate it y'all would keep in exanple of what we're
saying today and listen to us, because our kids |ove us
whet her y'all do or not.

(Appl ause.)

MODERATOR NI CHOLS: Randy Sandlin, UMAA.

MR. SANDLIN. My nane is Randy Sandlin, R-a-n-d-y
S-a-n-d-1-i-n.

| haven't got nuch to say because anything | do
say wll be repetitive, but as far as the airstream
handlers, I'mhere to tell you that they are unsafe. 1've
worn them you can't work in them-- first-hand experience,
you can't work in them

"Il keep this short. Basically anything |I say
woul d be repetitive, but that's all | wanted to state in ny
statenment to the panel

Thank you.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)
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MODERATOR NI CHOLS: John Martinez, UMM

VO CE: Not here.

MODERATOR NI CHOLS: Not here. Is he com ng back?

VOCE: No, sir.

MODERATOR NI CHOLS: Ricky Parker, UMM

VO CE: He's not here right now

MODERATOR NI CHOLS: |Is he com ng back?

VO CE: Yeah, he'll be here.

MODERATOR NI CHOLS: Tim Burchfield, UWA

MR. BURCHFI ELD: Tim Burchfield, President of
Construction Local 1867, UMM, T-i-mB-u-r-c-h-f-i-e-I-d.
|'ve been Construction Local President for about 10-11 years
now and |'ve been comng to these neetings for the |ast six
| know.

Y all promsed ny local -- we're in construction,
we don't have no plans for dust. Back in '98 in Lexington,
Kent ucky, we had a real good conversation there, but nothing
happened. | nean we got promsed a |ot of stuff and now
y'all wanting to cut out nore.

| know these fellows, | work from Pennsylvania to
the four corners of New Mexico, been in mnes all across
this country, in construction | work in about all of them
Dust is bad and y'all wanting to nake it worse. |'ve went

t hrough dust where you can't see your hand in front of you
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just going to where | work in themshafts, rock piles. You
can't even water it down, it's so dusty.

W don't need to drop down from 36 to three,
that's a slap in coal mners' faces. Three dust sanples a
year is ridiculous, it's a joke.

|"ve asked for help for the construction industry

of the mning division and | ain't getting it. W're going

t hrough the procedures. | told Tom WIson back there, it's
just -- this is a procedure to get to the point. | nean
nothing is going to take place, but I'mhoping y'all |isten

to the mners and the ones of us that has to work in the
condi tions.

Your helnets you're tal king about, they won't
wor k.  You've got oil dust, you' ve got everything air
operated, you've got the oil to make it run, that hel net
will not work, it will fog up, you'll have oil and grease
all over it. ANt noway to wipe it off in the working
period, to keep it clean where you can see to work.

Like | say, |'ve been in non-union mnes, |'ve
wor ked all across this country. Dust is bad and this ain't
going to get it, boys.

| nmean | hate to tell you, but this is a broke
record, I'mtired of having to conme ask for y'all to | ook at

the seriousness of this problem and this is worse than what
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cone up in '98, 2000 in Kentucky, we went up. You're
wanting to just do away with it. W can't do it. Conpanies
won't take a dust sanple. |'ve had themtook off ny side
and put in a plastic bag so they can't get no dust. Bosses
take themoff and put themin a plastic bag and hang t hem up
and tell us not to wear them they' Il take care of them

MODERATOR NI CHOLS: Where was that?

MR. BURCHFI ELD: That was at a mnes here in
Al abama in the shaft. And we've had extra water hoses put
in the days they do nonitoring. Mst of the tine, we don't
never have no nonitoring. That's in the shaft in
construction work. | nmean that's truth. | nean be told by
a superintendent to turn over your nonitors, he'll put them
in a bag and hang themup. So you're wanting to put that in
t he conpani es’ hands of taking care of the dust? It ain't
goi ng to happen.

l"mgoing to get ready to go to sonme nore funerals
we have to go to here in Al abana because you're fixing to
kill some nore people.

| didn't bring no witten statenent up here or
nothing, I"'mjust telling you like it is. I'mtired of
having to cone to these neetings and not get nothing out of
it. Sonme of y'all was on the commttee in '98 and 2000 and,

you know, we was prom sed a lot of stuff in "98 in
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Lexi ngton, | thought we was goi ng sonmewhere, but never heard
nothing else on it.

|'d appreciate it if y'all would put off this new
ruling, look at it, go back to the table and neet with the
peopl e you should be neeting with and get sonething took
care of that will help us, not hurt us.

That's all |I've got to say, guys.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Randy Cenents, UMA. Is
Randy here?

MR. CLEMENTS: My nane is Randy C enents, R-a-n-d-
y CGl-e-me-n-t-s. | work at JimWlter Resources Nunber 5
Mnes, |'ve worked there for 22 and a half years. |'ve been
a safety representative for 17 years at that m nes.

|, too, like sone brothers that have spoke before
me, | was up in Prestonburg, Kentucky in 2000, saying the
sane thing we're saying here today. Don't seemlike it does
a bit of good.

I, too, was reading the newsletter, and to be
honest with you, it's kind of funny, where they're out of
Louisville, Kentucky. It says the head of the U S. Mne
Safety and Health Adm nistration said yesterday that he

rejects a request by the United M ne Wirkers Union to
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wi t hdraw t he gover nnment proposed rul es.

M. Lauriski, Assistant Secretary of Labor for
M ne Safety and Health Adm nistration also said he is very
surprised and perplexed by the outcry of the m ners.

Well, it seens to be very obvious that the m ners
know what's right. Send this nessage back to Lauriski, M.
Lauriski -- the mne workers will not lay down, roll over or
stand idly by while rules are put in place that are going to
put miners' lives in jeopardy. |f he cannot see this, then
his goal is different than ours. Qur goal is sinple -- a
safe place to work.

The UMM bel i eves that MSHA s new proposed rul es
presents a very dangerous step backwards in the ongoing
fight to elimnate the crippling black |ung disease from
coal m ners.

The Centers for Disease Control had a report out
on the federal Chest X-Ray Surveillance Program and the
findings showed that during Cctober 1, 1995 to Septenber 30,
2002, 31,179 mners participated in the coal workers x-ray
surveillance program Qut of the 31,179 mners, there was
862 new case of black lung and 62 new cases of progressive
massi ve fibrosis.

Break that down a little bit by age group. |If

you' re 30 years and younger, there was 3440 that was
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exam ned. Qut of those 3000, eight showed up new cases of
bl ack lung, with zero on the progressive massive fibrosis.

If you're at the age of 30 to 39, there was 4955
was exam ned, 85 was new cases of black lung, four of them
showed up as nmssive fibrosis.

Fromthe ages of 40 to 49, 121,975 m ners was
exam ned, 392 showed up new cases of black lung, 24 of them
was progressive massive fibrosis.

Ages 50 to 59, 8632 m ners was exam ned, 317
showed up new cases of black lung, 25 of them was
progressi ve massive fibrosis.

Si xty and above, there was 1177 with 60 new cases
of black lung, nine of them was progressive massive
fibrosis.

And | cannot understand with this type of stuff
that's out, why we are wanting to increase the exposure
| evel s underground i nstead of decreasing. | just can't
understand it.

The results of the report raises concerns about
t he possi ble exposure to mners. Black lung continues to
occur anong working coal mners, even anong those first
enpl oyed after the current exposure limts becane effective.

To reduce the occurrence of coal m ners having

bl ack lung, the Coal Act of 1969 established a limt of
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perm ssi bl e dust exposure in underground coal mnes. N OSH
has recommended that MSHA | ower the perm ssi bl e exposure
limt fromrespirable coal mne dust fromtwo mlligranms to
one mlligram These new rules are going to increase it.

The new proposed rul es substantially undercuts the
dust standards proposed in 2000. The new proposed rul es
elimnate the m ne operator regulatory conpliance sanpling
wi th no takeover sanpling by MSHA. This | eaves no
regul atory dust conpliance sanpling in place.

I nstead of increasing the nunber of shifts on
whi ch conpliance sanplings wll take place, the new proposed
rul es substantially reduces conpliance sanpling by as nuch
as 90 percent. Based on MSHA' s own projections, the 34
shifts currently sanpled, on mning section could drop to as
few as three, and those are not even guaranteed under the
new rul es.

The new proposed rules will allow substanti al
increase in respirable dust concentration in the coal m nes
by as much as four tinmes the current |evel of two
mlligrans.

In the past two years, MSHA has made a nunber of
maj or policy changes affecting the respirable dust program
that were not in the best interest of the mners. 1In

Decenber 2001, MSHA announced that they had w thdrawn action
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on two inportant rules. One standard was on continued dust
nonitoring to be used in underground coal mnes. The second
was a standard requiring respirable dust levels to be
| owered in the coal m nes.

The agency prom sed to beef up MSHA' s dust
sanpling inspection, but in 2002, MSHA nmade changes in the
sanpling policy by cutting MSHA' s conpliance sanpling from
six shifts per year to four.

In 1995, the Secretary of Labor appointed a
federal advisory commttee to provide recomendations to
i nprove the respirable dust program MSHA's new proposed
rules are outright contradictory to the advisory commttee's
recommendati ons. For exanple, the advisory conmttee called
for beefing up respirable dust sanples. MSHA s proposal
cuts the frequency of conpliance dust sanpling by up to 90
per cent.

The advisory conmttee called for | owering dust
exposure levels. The MSHA proposal increases them

The advisory conmttee called for personal
exposure levels to account for the extended work day. NMSHA
proposal has no ruling on that.

The advisory commttee called for environnental
controls to continue to be the method to control coal mnd

dust, and not the replace themw th respiratory devices.
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MSHA proposal allows for respiratory devices to repl ace
environnental controls while dramatically increasing dust
| evel s in the m nes.

If MBHA insists that the new proposed rules would
hel p prevent black lung and not put mners in danger, then
|'d have to tell the Commttee that the new proposed rul es
will put mners' lives in danger by putting nore float coal
dust in the atnosphere and exposing the mners to nore fl oat
coal dust that will cause black |ung.

"1l tell you this, as | told you when | started,
| work at JimWalter's Nunber 5 Mnes. |If these new rules
woul d have been in place Septenber 23, 2001, out of 13
mners that went in to work -- 32 mners that went in to
work that day, 13 of themlost their lives. |If these rules
woul d have been in place, we would have been bringing 32
lives out -- 32 bodies | nmean -- excuse ne.

| know it's been over two years. It's still an
enotional tinme for us at that mnes. To go up and stand up
in front of a group of people, which | had to that Mnday
norning, and try to explain to famly nenbers, |oved ones
and friends what had happened, and then go back in there the
next day, the next norning and tell the we're having to
flood the mnes. I|I'mafraid if these rules go into place,

there's going to be a lot nore of that type of neeting going
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on because you're going to have mnes that are going to be
bl owi ng up all throughout this country.

That's all | have.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Does the court reporter need a
br eak?

THE REPORTER: Let's go one nore and then take
five m nutes.

MODERATOR NI CHOLS: Okay. Tom W I son, UWA

Tom how nuch tinme will you need, so we'll know.

MR WLSON: |'ve not timed it.

MODERATOR NI CHOLS: Have you got a guess?

MR WLSON: |1've got a lot of material to cover.

MODERATOR NI CHOLS: | know you do have. If you
really need a break, you'd better go. Let's be back at
2: 00.

(A short recess was taken.)

MODERATOR NI CHOLS: Okay, we've had a little
change here. Tom has agreed to let La Marse Mbore go next,
so cone on up, La Marse. That's pretty good, you worked
your way up from55 to 28 -- that's pretty good negoti ati ng.

M5. MOORE: First, | want to say good evening to

you gentl enmen and good evening to nmy brothers and sisters.
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My nane is La Marse Moore, L-a-Ma-r-s-e More. Margie in
parenthesis, that's what everybody knows ne by, Margie, not
La Marse.

|'"'mhere today to tell you about ny life as a
bl ack lung victimand a pneunoconiosis victim

| started in JimWlters Nunber 3 M nes August 13,
1979. | cane out January 21, 1986. | wasn't there seven
years, | wasn't there eight years, | wasn't there 10 years,
but | have the disease. This is the respirator that | wore.

Soneti mes shoveling the bul khead, there's so much dust,
with this respirator, | wuld tie a rag around nmy nouth, a
rag around ny head, a skull cap plus the hard hat. In doing
all that, | still got pneunoconi osis.

M life -- 1 want to tell you, you're |l ooking at a
mracle here -- you are looking at a mracle. On getting
sick, when | first went into the mne, | was sick. |
couldn't neasure up to the nmen but | could do what | was
told to do or what | was asked to do. Yes, | could carry 5
pound bags of rock dust like this or like this. | could
help mx the nortar, | could help hang curtains, | could
hel p set tinber. Sonetinmes | would have to stand up on a
bucket because I'm so short, but | could do it then.

Then nmy health started declining, | started going

downhill, downhill, downhill. | started with a cough, just
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a cough. Cough, cough, cough. | started going to the
doctor. It didn't get better, it got worse. |'mhere to
tell you that on an average of every three nonths, | was in

the hospital, not two days, not five days -- 10, 12, 15
days. Sonetinmes | would conme hone and have to go right back
that sanme day or that sanme night.

It got to the point the anbul ance drivers knew ne,
the fire departnment knewne. M famly would just watch ne
suffer and cry because w th pneunobconi osis, you can't conb
your hair sonetines.

Just |ike the gentlenman was sayi ng about his uncle
eating. | know, | didn't eat anything today, all | had was

pills and mlk this norning, because | knew what | had to do

here, I knew | can't do it on even a half full stomach.
Goi ng out eating, | have to sit there and watch you eat,
watch you eat. | take little dribbles of food because |

can't eat all that food that | would desire to eat.

Laying down. No. You don't |ay down any nore or
lie dowmn. You have to lay on four and five pillows. |
cannot -- the reason why -- I'msitting | ow now, but |I'm
sitting high, I can't go anywhere and sit low, | have to
al ways sit high because when | sit low, it seens |like ny
stomach and ny chest is neeting and it's cutting my breath

off. Sonetines, it feels like the world is on ny chest,
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| i ke someone has their hand down ny throat and soneone el se
has their hand around ny neck.

The reason why |'m breathing so good now is
because on Friday norning, | left Thursday -- | left Friday
norning early going to Beckley, West Virginia. Before |
left, I had to go to nmy doctor. Sonetinmes | have to get two
shots and sit there. Sonetinmes | have to get four shots and
sit there. Sonetinmes | have to get six shots in one
sitting. Before | |leave, |I'mshaking. The nedicine cones
up -- the taste of the nedicine cones up in ny nouth.
Sonetimes he has to give ne shots to stop shaking.

The nebul i zer machi ne? Yes, | have that. | have
one in Chicago at ny nother's house, | have one in Hanpton,
Virginia at ny daughter's house, | have one in Texas at ny
grandbaby's house and | travel with one when | travel.

You nane it -- AsthmaCort, Proventil, Arventul um
Brom de for the machine, Theophylline -- | have been on as
high as 80 mlligrans of Prednisone a day. | have been out
| oaded i ke this.

| know what it is to have your arns and your hands
-- needles stuck in your feet also because they can't find a
vein. They can't find veins no nore, they have to go down
in ny feet.

| know what it is to be swollen and brui sed.

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

NN NN R R R R R R R R R R
A W N P O © O N O O M W N B O

216
know what it is for your legs are like this, swollen, from
being in the hospital. | know what it is tolive wth it.
| know what it is to want to talk on the tel ephone and you
can't tal k because your breath is |eaving. Sonetines you
start tal king, you say |I've got to hang up, |'ve got to get
on ny machi ne.

| know what it is to come from outside and have to
stop up front to get on the machine before I get back to ny

bedroom If | make it back to ny bedroom and get on ny

machi ne there, water is com ng down ny |egs, |I'mjust
urinating all over nyself. | know what it is. | know what
it is to have your bowels |l oose. | know what it is to have

your system poi soned fromtoo rmuch Theophylline in your

system | know what it is.
You know how | got these pretty nails? | had to
put nmy mask -- not the nebulizer, the heavy mask, on ny face

with a fan blowng in ny face in order to paint ny nails.
Once, | could not wear this jewelry, | could not stand the
metal in ny ear. Once | couldn't do this. This was in the
nineties, gentlenen, in the nineties.

If you did your math correct, you saw how | ong |
stayed in the coal m ne.

On yesterday, | was 57 years old, May 19, | was 57

years old. | went in, like I said, August 13 and | cane out
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January 21. | know what it is, gentlenen.

Pl ease let's not -- you heard about the
mlligranms, the amendnents and all of this. Please do not
| et any nore of ny sisters and brothers die from
pneunoconi osi s from coal dust.

As sure as we're born, we're going to die. But
let themdie fromold age, natural causes or whatever the
case may be, not from bl ack | ung.

It's costly to have this disease. It's costly.
Before | got ny benefits -- oh, yes, | amsone say the first

| ady to get benefits, sone say one of the first ladies to

get benefits. It didn't take ne long, sone say | was | ucky,
but I say I was blessed, | was blessed. It didn't take ne
| ong.

| went before the Judge in Chicago, IlIlinois one

time for ny disability, he gave it to nme right away. The

day | went before the Judge, gentlenen, | had just gotten
out of the hospital that day. The next time | went before
the Judge a year later, | had just gotten out of the
hospital that day.
Sonmeone went out into the hallway and lit up a

cigarette and | thought | was just going to die right there.

No, | never snoked, |'ve been in snoke -- the party side of
ny life. Yes, | was out there in it, but I never snoked.
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never |liked to snoke, so you can't say | got it from snoking
unless | got it frominhaling snoke.

But I"mhere to tell you, as | just told you and |
m ght be repeating nyself, I'mblessed. Wth the help of ny
doctor in Chicago, IlIlinois and the help of my doctor in
Bi rm ngham Al abama, wth themcriss-crossing with this

medi cati on and that nedication and ne going. Now when the

breat hi ng problens start up, | go to ny doctor, | don't sit
and wait, | just go.

Gentl enen, | know what it is to have fits of
coughing, | know what it is to get in the bathtub, you m ght

wash your face and ears, but you won't wash your neck
because you're going to have to wait because you don't have
t hat breat h.

| know what it is to go to ny daughter's house and

can't go upstairs to the upper part of her house, because

couldn't clinb the stairs. | know what it is.

It's costly. Before | got ny benefits, | had to
go to the county hospital. You' ve got to get a way there,
didn't have a car, | had lost ny job -- not lost ny job, |
had | ost it because of illness, so that neans | didn't have
a car, | wasn't getting benefits. So | want to tell you, it
is costly. | had a doctor in Chicago, |awer in Chicago, |
was goi ng back and forth, it is costly. | was in the
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hospital up there, I was in the hospital back here. | had
to stop driving because just like I'"mraising nmy voice now,
| couldn't talk to you, raise ny voice or cough or | augh
|"mon the floor.

So the doctor said the oxygen |level wasn't com ng
up. | went to ny doctor before |I left, | got a chest x-ray
about two nonths ago and he put it up and | said what is
that cloud, what is it. | got scared, you know. | said

what is that cloud | see on ny chest x-ray. He said oh,

it'"s just that old coal dust -- just that old coal dust.
Gentlenen, | repeat and | repeat again, you are
| ooking at a mracle. |1'mone of those that could walk five
steps, '86, '87, '88, '89, '"90. |I'mone of those. But I
can wal k now. | get out of breath, but you get out of
breath and you keep on going. |[|'mone of those.
Pl ease don't kill any nore of ny brothers and ny

sisters. Let themlive and die, as | say, of natural
causes, old age or whatever the case may be.

Thank you for listening at ne.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Tom W son.

MR WLSON: |I'mgoing to |let R cky Parker go now.

MODERATOR NI CHOLS: (Okay.
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MR. PARKER MW nane is Ricky Parker, P-a-r-k-e-r.

I''ma nenber of United M ne Wirkers, Local 2368, Safety
Comm tteeman, Chairman of the Safety Committee.

On March 6, 2003, MSHA issued proposed rules
conpl etely overhauling respirable dust standards. These
proposed rules are 30 CFR Parts 70, 75 and 90, Verification
of Underground Coal M ne Operators' Dust Control Plans and
Conpl i ance Sanpling for Respirable Dust, which contains dust
st andards, dust sanpling, plan verification and Part 90
standards and 30 CFR Part 72, Determ nation of Concentration
of Respirable Coal M ne Dust which contains the single shift
sanpl e rule.

These proposal s which are being rushed through to
process woul d conpl etely change the dust sanpling programin
the wong way. They're extrenely conplex, filled with
formul as, exenptions, |oopholes and woul d be subject to
unlimted interpretation.

This is sonething we deal with daily and the
regul ations that are enforced at this tine is different
interpretations fromdifferent parties.

It is extrenely difficult to determ ne the nunber
of conpliance and plan verification sanples to be made at
any operation and it is alnost inpossible to determne the

| evel of quartz and coal mne dust that would have to be
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mai nt ai ned.

The changes that dramatically alter the anpunt of
respirable dust permitted in the mnes are hidden in the
rules. For exanple, the MSHA proposal allows m ne operators
to increase respirable dust levels in the mne atnosphere to
four times the 2. mlligram standard set by Congress in
1969, increasing such levels to eight mlligrans. That is
not stated in the rule and it can only be determ ned by
interpreting fornulas, which is hard, |I mght say.

Qualifiers and exenptions are also not easily
understood. These are all but inpossible for mners and
health and safety professionals to figure out, gentlenen.

The rules not only fail to bring about needed
i nprovenents, but they would reverse nmany inprovenents
currently in place on controlling respirable coal m ne dust.

On January 13, 2003, the UMM filed a |lawsuit on
behal f of the nation's mners to conpel MSHA to issue rules
overhauling the respirable dust sanpling program That
| egal action called for four major requirenents |ong
demanded by the mners of this country. Those included,
MSHA to assune full responsibility for all conpliance
sanpling, while increasing -- not reducing -- the conpliance
sanpling. To require continuous dust nonitoring for

respirable dust to protect mners each day, every day. And
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to ensure that dust sanpling contenplates mners' full shift
exposure. Let nme remnd you that this day and tine, mners
are working 10 hours a day, not the traditional eight. And
also to ensure that mners have full rights to participate
in respirable dust sanpling program And | mght add, with
m ners' representatives being paid during that process as
outlined in Section 103 of the Mne Act, in place at this
tinme.

G ven the fraud, the manipul ati on of the dust
sanpling program over these years, these reforns were
essential to effectively overhaul the respirable dust sanple
program They are necessary to protect mners fromlung
di seases that has clai med thousands of |ives.

The refornms sought by mners are supported by the
Federal M ne Advisory Conmttee and N OSH fi ndi ngs and
recommendati ons and nust be put in place if the flawed dust
sanpling programis to be fixed to protect mners. The
proposed rul es, however, ignore those needs, instead would
drastically increase respirable dust levels in the active
wor ki ngs of sonme m nes and drastically reduce sanpling of
m ne at nosphere where mners are required to work and travel
shiftly.

These are changes exactly the opposite of those

sought and needed to protect the mners that was asked for
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in 1998, the year 2000 at Prestonburg, Kentucky and as of
today, we're still fighting for the sane needs.

The proposed rules were found to elimnate a
nunber of protections and standards contained in the Federal
M ne Safety and Health Act and Title 30 CFR of the
regul ations. They ignore, outright ignore, and are contrary
to years of work effectively to reformthe respirabl e dust
program the Mne Act, the 1996 Secretary of Labor Advisory
Comm ttee report on recommendations for elimnation of
pneunoconi osi s anong coal mne workers; the 1995 N OSH
criteria for recommended standard for occupational exposure
to respirable coal m ne dust; and the extensive record of
publ i ¢ hearings which include nunerous mners from across
the country on the 2000 proposed respirable dust rules; and
the cl ear needs of the m ners.

There is clear reason to reformthe dust sanpling
programand get it right. Mners' exposure to unhealthy
respirable coal mne dust have |led to deaths of tens of
t housands of mners and cost billions of dollars for those
stricken by that black |lung disease. And to this day,
mners continue to die fromexposure to unhealthy coal m ne
dust.

A NIOSH study just released in April 2003, which

has been nentioned many tines today, but | want to nention
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it again, reveals that working mners continue to get the
bl ack lung di sease. A special chest x-ray programran
bet ween Cctober '99 and Septenber 2002 and found that of
31,179 working mners, the presence of pneunbconi 0si s was
found in 862 cases. The study did not include high
participation of mners in sonme states such as Kentucky
where the nunbers of mners afflicted with the disease is
suspected to be anong the highest. During the 1990s, over
160 conpani es and/or individuals were crimnally prosecuted
for fraudul ent dust sanpling practices ained at hiding the
unheal thy respirable dust |evels they were exposing nmners
to.

A program nmust be put in place that gives mners
control over the dusty conditions that destroy their health
and lives.

Part 72, which is determ nation of concentration
of respirable coal m ne dust and the single sanple policy,
MSHA, fromwhat | gather by reading the rule, proposes two
changes in the single sanple policy. The first is that
citations will be based on MSHA sanples rather than the
operator sanples. The second is that the citation wll be
based on a single sanple rather than an average of five.

On the surface, these appear to be inprovenents

but there are many, many problens that are buried in the
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details. Conpared to operator sanples, MSHA sanples are
nore likely to be accurate. |[|'ve been with MSHA personnel
that take themnyself and I think they do a good job.

But in addition, the citations are based on an
average. Dust sanples can easily go over the standard on
single shifts and the average still be bel ow t he standard.

If citations are based on single sanples, if the coal dust
is high on that sanple, MSHA could issue a citation based on
a single sanple. This policy is nore in keeping with the

M ne Act because it requires that concentration of
respirable dust to be at or below the standard for each

m ner and expresses a clear preference for taking sanples on
a single shift rather than several shifts.

But what I've noticed is that MSHA nakes several
adj ustnents that weakens these inprovenents. These
adj ustnments cone from(a) the way they defined a shift; (b)
the way they defined a single sanple; (c) what they nean by
over the standard.

First, in spite of mners regularly working 10 and
12 hour shifts, as | nentioned earlier, MSHA considers a
shift to be eight hours or less, which is contrary. They
propose to start the sanpler when the mner enters the
section and to turn it off eight hours |ater regardl ess of

how |l ong the shift is. The Mne Act refers to a shift
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wi t hout defining howlong it is. Thus, MSHA s proposal
woul d not measure mners' true exposure if it is |longer than
ei ght hours.

Second, MSHA proposes to take sanples for several
mners on a shift, but even if nore than one mner is
exposed over that standard, MSHA will issue only one
citation. | can't understand that, gentlenmen -- | can't
understand it to this day, and that has been an issue anong
many - -

MR. THAXTON: | think you're msinterpreting
what's been said. You're the second person that's brought
this up. MSHA has said that we will issue one violation
| i ke on the roof bolters because that's one dust generating
source, but if say on the exanple that we showed, if the
roof bolter was in nonconpliance and the continuous m ner
oper ator showed nonconpl i ance, because those are two dust
generating sources, that's two separate citations. If you
had a shuttle car that was exposed in a different manner,
that also could result in a citation

VWhat we've said is that we will issue potentially
mul tiple violations on any survey. The only tine it's one
citation issued is if it's one dust generating source
because if you're taking action to address that dust

generating source, you're addressing multiple people.
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That's the only thing that canme up that there would be only
one violation issued.

Truly under the MSHA sanpling programw th single
sanple, the operator is subjected to potential for multiple
vi ol ations on each individual survey that MSHA coll ects.

Also, just while we're doing this, you al so
indicated that this sanpling that woul d be done by MSHA
woul d be -- go into the mine, go up on the section, run it
for eight hours and then turn it off at the end of eight
hours. No. MSHA sanpl i ng woul d be done portal to portal
ei ght hours or less, it's turned on when you enter the m ne,
as it isright now, it's turned off to be brought outside
then at the end of eight hours. Wat you' re tal ki ng about
is going up on the section to collect sanples or the
operator sanples collected for verification of a plan.

Those sanples are run for the full production shift. |If you
are producing on the section for nine hour, the sanples
woul d be run for nine hours for verification of the plan.

It's the MSHA sanples only for conpliance
determ nations that would be run portal to portal eight
hours or |ess.

MR. PARKER | understand that and that's ny
question, is the people are exposed to this dust for up to

10, maybe 12 hours. Wiy would the MSHA sanple be only
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eight? | feel and concur that the MSHA sanpling device
should stay with the m ner the conplete Iength of tine that
he is exposed to these dust levels. You understand where
I"'mcomng from | hope?

MR. THAXTON: Yes, that's a valid coment that we
wi || consider.

MR. PARKER  Thank you.

Third, what MSHA neans by over the standard, which
is what | interpret, over 2.33 mlligranms per cubic neter of
air for atwo mlligramper cubic neter standard is
conplicated. And to conplicate things nore, what |
understand is proposed is small adjustnents are nmade that if
t hey average sanples or if there is a reduced standard
because of quartz. At or below -- ny interpretation or what
| woul d understand, would be two mlligrans or |ess, not
2. 33.

| understand that this adjustnent would be because
t he dust sanpl er does not always give a precise result. But
for exanple, even though the true dust concentration m ght
be two mlligranms per cubic nmeter or it mght read 1.9 or
2.1, depending on many small variations in howthe filter is
wei ghed and whet her the battery is fully charged or whether
it punps at the right rate and so on.

In other words, there is sonme doubt about whet her
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any sanple gives a true concentration and the cl oser you
would get to a two mlligramper cubic neter, the greater
the doubt, if you see all the different formulas there.

And what | understand is MSHA gives nearly all the
benefit of this doubt, 95 percent or so | would say, to be
precise, to the m ne operator.

MR, KOGUT: Let ne just address that last two
comments you nmade, if | may interrupt you.

If you look at that margin of error as a
percentage of the standard, then the percentages are
actually greater at the |lower standards. So expressed as a
percentage of the standard, the margin of error is actually

greater at the |lower standards, not at the two m|ligram

st andar d.

MR. PARKER:  Unh- huh.

MR, KOGUJT: That's nunber one. And secondly, you
said that we give -- or under the proposal, that all the
benefit of the doubt is given to the mne operator. |f you

| ook at Table 70.1 on page 10.876, you'll see that when the
m ne operator verifies the dust control plan, the benefit of
the doubt goes in the opposite direction, so that if an
operator tries to verify the plan based on one sanple, the
critical value for respirable dust is 1.71, which is, of

course, less than two, and the neasurenent woul d have to be
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|l ess than 1.71 for a single sanple. And simlarly for
quartz, it has to be 87 mcrograns per cubic neter, which is
| ess than the 100 m crogram st andar d.

So there in the plan verification phase, the
benefit of the doubt goes the other direction.

MR. PARKER | appreciate your conments.

O course, you could | ook at the other side of
this problemand that is mne represents is trying to
understand the fornulas that you have in the proposed rules.

I f MSHA were giving the benefit of the doubt to the m ners,
they could require that citations be issued if a single
measur enent were above 1.67 with the .33 that | nentioned
earlier. That is a |level when you could be 95 percent sure
t hat exposure was bel ow the standard and that is -- you
know, if you subtract .33 from 2.0, you get 1.67.

Incidentally, | believe with MSHA' s policy on plan
verification, they require that the dust |evel be below 1.67
for this reason, but to take the usual two steps backward
for every step forward, this neasurenent, a single
measurenent, is taken by a m ne operator, not NMSHA
personnel .

By giving the benefit of the doubt to the
operator, the MSHA policy -- | nention policy, not

regulation -- it's very, very hard for an MSHA inspector to
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enforce policy -- not regulation. And even harder for a
m ners' representative to protect mners' health and safety
in these coal mnes across the nation with a policy.

I f there nust be new dust regulations, it needs to
be a regul ation, not a policy, gentlenen.

Like | started to say, by giving the benefit of
the doubt to the operators, the MSHA policy sacrifices
mners' health and safety to operators' rights. It is a
cl ear denonstration that they do not think, in our
interpretation, mners' health is as inportant as m ne
operators' legal rights.

But the purpose of the Act, the Mne Act, I'll say
and recall, is to protect mners' rights and their health.
The MSHA policy is a step in the wong direction. Wen we
consi der that N OSH has recommended that the standard of 2.0
mlligranms per cubic neter be lower to a one mlligram per
cubic neter, this adjustnent for sanpling variability is
another step in the wong direction. And | rem nd you that
al so NI OSH does consider and tal k about respirators but not
inlieu of the environnental controls on the ground in the
coal m ne.

We, as far as a mners' representative, feel that
MSHA shoul d enforce the Mne Act as it is witten and, for

exanple, if the two mlligrans is in the exposure |evel,
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MSHA shoul d issue citations and if the exposure is above the
two mlligramper cubic neter for each mner on each shift,
not a piece of equi pnent.
| heard what you said awhile ago and | understand
where you're going with it, but we have different feelings.
There's two mners on a roof bolter, two mners on a mning
machi ne and each one of those that are out of conpliance,
there needs to be a citation issued.
Thank you for your tinme, | appreciate it.
MODERATOR NI CHOLS: Thank you.
(Appl ause.)
MODERATOR NI CHOLS: Tom W son.
MR WLSON:. M nane is TomWIlson, that's Wi-|I-
s-0-n. | work for the UMWA Health and Safety Departnent.
The m ners have faced many hurdles to arrive here
today. M ners have faced hurdles fromthe coal operators,
unnecessary conplications were placed on getting mners off
for today's hearing. Sonme mners testifying here today face
job-related penalties as a result of being here today.
QO her that are on the witness list, which we had ful
expectations of testifying today, have called in stating
t hat managenent woul d not allow themto cone w thout
receiving discipline for being absent from worKk.

Sadly, the mners have faced many hurdles fromthe
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governnent to arrive here today -- vol um nous nateri al
failure of the agency to provide the material to the mners,
m srepresentation of the rules at the hearings and in the
medi a.

| call for the resignation of all agency officials
who are attenpting to mani pul ate the public's understandi ng
of these proposed rules. These top agency officials are
failing to carry out the mandate of Congress. These top
agency officials are anxious to declare that all engineering
control s have been exhausted. Read today's transcript,
those very words canme out of the chairperson's nouth here
t oday.

Proposed 70-204, 70-207 and 70-215, all refer to
dust control paraneters. We cannot fault the mne
operators for not listing all dust control paraneters. W
fault MSHA for again not performng their job in identifying
the many paraneters used during sanpling to achieve
conpliance. It is the agency that allows these | oopholes to
exi st by not identifying all paraneters. It is this sane
agency that fails repeatedly to require engineering controls
that are truly available to all types of application.

M ne operators have | ong argued that they could
not devel op engi neering controls and have sought for years

to replace those with respiratory protection. M ne
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operators have devel oped an array of engineering controls to
contain the respirable dust when they had to. Had the
provi sions proposed in the rule been in place years ago,

m ners woul d not have had many of the dust controls that are
in mnes today. |If the final rule allows use of respiratory
protection in |lieu of engineering controls to contain coal
dust, it will halt future devel opnment of respirable m ne
dust control technology simlar to that which occurred with
noi se contr ol

It should be pointed out that the U.S. m ning
industry is the nost productive in the world and has nade
tremendous gains in increasing productivity with dust
controls applied. Al abama m nes have the nost grindability
coal in the United States. Al abama m nes have the highest
air requirenments of any mnes in the country. Both of these
facts create higher dust levels. This is not conjecture, it
is fact. | believe everybody in this panel is well aware of
these facts and that these facts are not disputed.

In the late eighties, JWR Nunber 4 M ne was surely
out of conpliance and nmanagenent at that tinme was decl aring
all feasible engineering controls had al ready been appli ed.

And they needed perm ssion to utilize airstream hel nets
i nstead of engineering controls. During this tine, a nore

caring MSHA than what exists today conducted a survey of the
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dust in the mnes' long walls. During 1989 various
di scussions were held between United M ne Wrkers of Anmerica
representatives and representatives of the Mne Safety and
Health Adm nistration and also with representatives of the
Pittsburgh Health Technol ogy Center concerning respirable
dust problens on long wall mning sections in underground
coal m nes.

On May 2, 1989, Joe Main, Adm nistrator of the
UWW s Departnment of QOccupational Health and Safety; Bob
Scar mazi no, Deputy Adm nistrator of the UMW s Departnment of
Health and Safety; Thomas W1 son, UMM International Health
and Safety representative and several UMM | ocal union m ne
health and safety conmttees net with Joseph J. Garci a,
District Manager, Coal Mne Safety and Health, MSHA District
7. During this neeting, the UMM di scussed several
concerns, including concerns on respirable dust problens on
| ong wal | m ning sections.

In response to the concerns raised by the UMM,
M. Garcia requested that ventilation and dust divisions of
the Pittsburgh Health Technol ogy Center conduct |ong wall
ventilation and environnental dust control investigations.

Sept enber 1989 to March 1990, a three-phase |ong
wal | ventilation and environnmental dust control

i nvestigation was conducted by personnel fromthe
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ventilation and dust divisions of the Pittsburgh Health
Technol ogy Center at the Blue Creek Nunber 4 Mne, Jim
Wl ter Resources, Inc., Brookwood, Al abama. The
i nvestigation was conducted as foll ows:

Phase 1, Septenber 18 through 20, 1989

Phase 2, Decenber 6 through 12, 1989

And Phase 3, March 12 through 14, 1989 (sic)

During Phase 1, managenent put special enphasis on
itens addressed in their approved ventilation nethane and
dust control plan; i.e., water sprays working, et cetera.
And extra pain was taken with washing the shields and
shearer body. Also when asked about normal production on
the long wall, nunber 2 section, managenent reported that

three to four cutting passes of the shearer per shift was

normal . Managenent cl ai ned | ess production so that they
could mne |less during the survey and sanples would still be
val i d.

The reports show that while the Phase 1 survey was
bei ng conducted, two cutting passes of the shearer per shift
was averaged. This is far less than normal. However, even
with this reduced production, the long wall proved not to be
in conpliance. Following are the results:

These are personal sanples. Head drum operator -

2.9 mlligrans.

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

NN NN R R R R R R R R R R
A W N P O © O N O UM W N B O

237

Tail drum operator - 3.5
Nunber 1 shield setter - 0.2
Nunber 2 shield setter - 1.7
Nunber 3 shield setter - 4.2
Nunber 4 shield setter - 2.2

Four of the six sanples taken were out of
conpliance wwth two of the six sanples being al nost doubl e
the allowable Iimts.

One can only imgine what the results would be if
sanpl es were ran under actual conditions and practices.

Phase 2. during Phase 2, every possible thing
i magi nabl e was done by managenent to affect the outcone of
the survey. |In one instance, over a three day period,
production was reduced to 1.3 cutting passes of the shearer
per shift. 1In addition to the reduced production, several
ot her things were done to affect the results of the survey.

Envi ronnent al dust survey report nunber PHTC- DD
90- 407C di scusses sone of the nore obvious things that were
bei ng done. For exanple, the shearer was operated one-third
to one-half the normal speed. The slower the shearer noves,
the less coal is cut and | ess dust generated. The face
conveyor notors were observed draw ng approximately 70 to 75

anps each when normally they woul d draw 125 anps each, thus

revealing that the conveyor was not being | oaded down. The
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same was observed with the shearer tram notor.

Addi ti onal supervisors were used downw nd of the
shearer to constantly wet down the coal face and the |ong
wal | shields. The environnental dust control investigation
was totally sabotaged throughout Phase 2 and practices
observed during this phase reflected no resenbl ance to
actual operation and/or practices.

Phase 3. Phase 3 was a mrror image of Phase 2.
After Phase 3 was conpl eted, investigative report nunber
P338-B242 and Dd-414S were published setting down the
findi ngs, conclusions and reconmendati ons.

At the tinme of this witing, since these reports
wer e published, the | anguage in the approved dust control
pl an was not adjusted to enconpass the recommendati ons from
the report. MSHA personnel stated they have reviewed the
reports and since the long wall recently went into
nonconpl i ance status May 6, 1991, they will be requesting
t hat managenent revise the dust control plan. It should be
noted that this was not the first tinme that the long walls
had gone into nonconpliance status since the report was
publ i shed.

W' ve heard throughout the day -- first let ne
read sone fromthe report itself -- on the nunber one |ong

wal | unit, supervisory personnel was used to assist on this
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face. One supervisor remained wth the shearer at a
| ocation between the two shearer operators. At this
| ocation, he controlled the speed at which the shearer
noved. During this survey, the shearer was reportedly
operated at |ess than nornmal speed, one-third to one-half
normal speed, according to face workers. The head and the
tail face conveyor notors were observed to draw
approximately 70 to 75 anps each. Face workers reported
they would nornmally draw approxi mate 125 anps each.
Li kew se, the shearer tram notor was observed to draw
approximately 20 to 50 anps. Normally this notor would draw
approxi mately 100 anps, according to face workers.

Two supervisors followed behind the shearer as it
cut fromtail to head, to hose down the shields and the face
using water hoses | ocated approximately every 20 shiel ds
along the face. They did an excellent job of keeping the
face wet, but at the risk of exposing thensel ves
unnecessarily to dust generated by the shearer.

| also want to talk briefly about a report --

MR, KOGUT: Excuse nme, M. WIson, before you go
on to tal king about another report, | didn't quite
understand | think what you were getting at in tal king about
that report.

MR. WLSON: Miinly because | haven't gotten to
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the summary of what -- the point | was nmaking on --

MR. KOGUT: Ch, okay.

MR WLSON. -- both of these reports.

MR KOGUT: Okay, |['Il wait.

MR WLSON: In this report, on a section called
Dust Control -- by the way, Health and Safety |ssues Rel ated
to Extended Long Walls, witten by Edward D. Thi nmons,

Robert A. Jankowski, CGerald L. Finfinger, U S. Bureau of
M nes, Pittsburgh Research Center, Pittsburgh, Pennsyl vani a.

Extended face long walls may introduce dust |evels
hi gher than those on convention size long walls. Additional
dust may result fromthe cutting process itself and from
other long wall face sources. Although gains in dust
control technol ogy have been made for long walls during the
past few years, they have been far overshadowed by the | arge
increases in coal extraction rates.

As nore coal is mned fromdust, nore dust is
generated, thus increased tendency on extended face | ong
wal | technology will likely mean that nore dust wll be
produced. Any additional increase in |long wall coal
production w thout new dust control technology will result
in increased | evels of dust exposure.

Because of the operational considerations,

extended face long walls wll favor the use of the
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bidirectional cutting sequence. Productive mning tinme of
bi di rectional versus unidirectional cutting faces inprove
significantly with wi der faces. However, bidirectional
cutting increases the face workers' exposure to respirable
dust since the machine is cutting a larger portion of the
time. Conbatting dust from extended face long walls w ||
require control technol ogi es that both suppress dust at the
source and capture dust in the air. Dust avoi dance
procedures conmmonly enployed to reduce dust exposures on
uni directional faces may well have limted access, since the
bidirectional cutting sequence will place face workers
downwi nd of the dust sources during all phases of the m ning
cycle. During the downwi nd cutting pass, the shearer
operators will be downw nd of support advance. During the
upwi nd cutting pass, the support novers will be downw nd of
t he shearer.

Thr oughout the day, we have heard testinony --
hol d on one second. Throughout the day, we've heard
testinmony on MSHA' s failure or unwillingness to properly
identify parameters that affect the outcone of dust sanples.

Back in the late eighties in the governnment's own report,
it was reported that paraneters were being utilized by m ne
operators to affect the outconme of dust surveys and even

after that was reported in official government docunents,
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MSHA failed to take action by requiring those paraneters to
be incorporated in the approved dust control plans.

You can al so check the record concerning the
second docunent because it was the agency that rushed to
approve the extended faces, even though the docunentation
was al ready present that showed increased production was
going to increase dust |evels.

The UMM actually filed suit and tried to raise
that very issue. The agency objected and prevailed that
there was no rel ati onship between I ong wall face size and
dust generation. These are definite factors that the agency
has failed to address, paraneters that the agency fails to
address and we've basically got a tail waggi ng the dog
si tuation.

There are engineering controls avail able for any
application but the agency will not require those
engi neering controls to be inplenented to control the dust.

They wal k away fromthem

The State of Al abama has a high speed race course

and for years, that high speed race course caused acci dents.
NASCAR, unli ke MSHA, took aggressive neasures and required

engi neering controls to be placed on all NASCAR cars that

race at that race track. It's called a restrictor plate.

Now successful races are held because it Iimts the speed at
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whi ch those race cars can travel around that high speed race
track. The technology is there. MSHA won't touch it.

MR. KOGUT: Can you provide us with the specific
engi neering controls that you're tal king about that you
think we should explicitly list?

MR. WLSON: A nunber of themare listed right
here in these reports that's been available to you since the
| ate eighties. |If you gain conpliance at a certain tram
speed or with certain water application or certain RPMs,
then those are the paraneters that you should mne at. You
shoul d denonstrate your ability to achi eve conpliance. The
people nonitoring that should properly evaluate it. This is
the only tinme I know of -- this report that I"'mreferring
to, and by the way I'"'mgoing to submt into the record --
that a governnent official actually recognized those type of
paraneters and net hodol ogi es being utilized to control dust.

You nentioned tram speeds, you nentioned the
nunber of workers and what the workers were doing. For
exanpl e, additional workers applying additional water far
above what was required in the dust control plan, the nunber
of passes, the anmpunt of tonnage.

MR. NIEWADOVSKI: Tom can | ask you a question?

As | renenber the outcone of that study, what happened was

we went into this sanpling scheme where | believe the
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operator sanpled once a nonth to establish how|long a m ner
could work downwi nd. And that is the first tinme that |
believe the UMM had agreed to that where you were using
adm nistrative controls rather than relying solely on
engi neering controls; is that correct? Renmenber the case
sanpl i ng?

MR. WLSON: The result of this study was -- |
remenber case sanpling, but the result of this study was
several tines the operators went into nonconpliance and MSHA
failed to adjust the dust control plans to incorporate the
neasures that had been detected, that the operators was
using to achieve conpliance. And | submt to you the sane
t hi ng goes on today.

For the record, I'd like to enter into the record,
first is a letter hand delivered to Ed Hugl er, Deputy
Adm ni strator for Safety, Mne Health and Safety
Adm ni stration, dated June 8, 1989, which |ays out the --
fromJoseph A. Main, Admnistrator and that's foll owed by a
response back to Joe Main and foll owed by an attachnent
entitled United States Departnent of Labor, Mne Safety and
Heal th Adm ni stration, Environnmental Dust Survey, PHTC- DD
90-2C, Blue Creek Nunmber 4 Mne, JimWlter Resources, Inc.,
telefax, Attention: Joe Main from Thomas F. W/I son, nunber

of pages, including cover was three. Also contained in it
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is a ventilation system nmet hane and dust control plan for
t he above mne, which was JimWalters Nunber 4. Also
contai ns nenorandum for Joseph A Garcia through Robert G
Lusso from Tom subject respirable dust survey conducted at
JimWalter Resources, Inc. Blue Creek Nunber 4 Mne. And
envi ronment al dust survey PHTC-DD-90-407C. Also one with a
cover letter, Pittsburgh Health Technol ogy Center
Ventilation D vision dated Novenber 30, 1989, with
attachnents, attaching the final report of the Mne
Ventilation Pressure Air Quantity, Face Ventilation
I nvestigation, conducted at the Blue Creek Nunmber 4 M ne,
Br ookwood, Al abama Septenber 18 through 20, 1989. One
entitled United States Departnent of Labor, Mne Safety and
Heal th Adm ni stration Technical Support, Phase 2, M ne
Ventilation Pressure Air Quantity and Face Ventilation
| nvestigation, investigative report nunber P323-B227. And
one titled Health and Safety |Issues Related to Extended Long
Walls that | earlier nentioned, authored by Edward Thi mmons,
Robert A. Jankowski and Gerald L. Finfinger.

| would also like to nmake the point that, as |

nmentioned earlier, proposed 70-204, 70-207 and 70-215 al
refer to dust control paraneters and should these rules go
forward, the sanme agency that's turned their back on

requiring these itens in the past is the agency we're now
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bei ng asked to trust to require themin the future. There's
absolutely no indication or track record fromthis agency,
as | just nentioned about dust, and as many before ne today
have nmentioned, about noise that this agency is willing to
identify the paraneters and require those paraneters to be
utilized continuously.

MODERATOR NI CHOLS: If you've got other stuff,

Tom you can bring it all up at once. |Is that all you're
going to enter into the record?

MR WLSON: | do have sone nore.

My opening coments about the hurdles that m ners
have faced to arrive here today, and particul ar enphasis on
the hurdles that mners face that was fromthe federal
governnment. |I'mreferring to requested nmaterial for review
not being distributed, the volum nous anmount of material and
expense it would cost to downl oad or copy.

To prevent those type of future hurdles, we've got
a petition that we've like to present to Marvin W Ni chol s,
U. S. Departnent of Labor, Mne Safety and Health
Adm ni stration, Director, Ofice of Standards, Regul ations
and Vari ances.

We, the undersigned, formally request your office
provide us hard copy material of all future prelimnary

regul at ory econonm c anal ysis for proposed rules, preanbles
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of any future proposed rules as well as future proposed
rul es.

W, the undersigned, do not have access to the
internet and/or cannot afford to download this vol une of
material fromthe internet.

Your pronpt and continued action on this will be
greatly appreciated. As miners, mners' representatives
and/ or stakeholders, we do wish to participate in all future
public comment peri ods.

That's the cover letter with a page 2 and a page 3
attached, all pages contain nanes, addresses, allegedly
printed, of mners who wi sh this consideration be granted.

Also, | amconfused as to actually what testinony
is considered part of this official record and what
testinmony is not. And part of that confusion cones fromthe
preanbl e and how it states MSHA arrived at publishing this
new rule. Therefore, I want to submt Disk 1, Volune 1,

2/ 21/96 Arlington, Virginia; Volume 2 is 2/22/96, Arlington,
Virginia. Volunme 1, 4/11/96, Pittsburgh, Pennsylvania and
Volunme 2 is 4/12/96, Pittsburgh, Pennsylvania. Disk 2,

Vol unme 1, 5/29/96, Charleston, West Virginia; Volune

5/ 30/ 96, Charleston, West Virginia; Volune 1, 6/20/96, Salt
Lake Gty, Utah; Volune 2, 6/21/96, Salt Lake Cty, U ah.
Disk 3, Volune 1, 7/22/96, Lexington, Kentucky; Volunme 2,
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7/ 23/ 96, Lexington, Kentucky; Volune 3, 7/24/96, Lexington,
Kent ucky; Vol ume 4, 7/25/96, Lexington, Kentucky. And ask

that this testinony be nade part of today's official record.

MODERATOR NICHOLS: I'mtold it's already in the
record, but we'll check it.
MR WLSON: |I'd also like to nake coments, page

nunber 10.879, Part 75, anended, under 75-370, M ne
Ventilation Plan Subm ssion and Approval, which reads, (h)
The operator nust record the anmbunt of material produced as
defined in 70.2 of this title, by each MMJ during each
production shift, retain the records for six nonths and make
the records available to authorized representatives of the
Secretary and the mners' representatives.

| would state that six nmonths tinme for retaining
the records is totally inadequate. W have heard today
about m ners who suffer long-termillnesses and effects from
this dust, and retaining these records for a six nonth
period, in my opinion, anmounts to nothing nore than dunping
the material fromfuture reference.

Al so, 75-371, Mne Ventilation Plan Content. (f)
Section and Face Ventilation Systens used including
drawi ngs, illustration how each systemis used and a
description of each different dust suppression system used

on equi pnent on wor ki ng sections, including any specific
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wor k practices used to mnimze the dust exposure of
i ndi vidual mners, along with information on the |ocation of
the roof bolters during the mning cycle for each continuous
m ner section and the cut sequence for each long wall m ning
section, for plans required to be verified pursuant to 70-
204 of this title, the length of each normal production
shift and verification production |evels, VPL, as determ ned
in accordance with 70.2 of this title nust be included for
each wor ki ng section.

Again, inline with ny earlier testinony, by no
neans do | believe that's a wi de enough |ist of paraneters
and information that should be contained in the ventilation
pl an.

| thank you.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Terry Hunter, UMM

No, we've got himhere. They're trying to get rid
of you, man.

MR. HUNTER A lot of people tries that.

MODERATOR NI CHOLS: | knew that was com ng.

MR. HUNTER M nane is Terry Hunter, T-e-r-r-y
Hu-n-t-e-r, Chairman of the Safety Commttee, Local 1926.

Eveni ng, gentl enen.
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|'ve been here before, it don't get no happier
each tinme. 1've got a few comments, |'ll make them bri ef,
everybody's been here a long tinme and nost stuff has been
gone over.

| would Iike to thank MSHA for taking over the
sanpling program | just think it needs to be done nore
often than what y'all recomend in your program-- not to be
no less than what it is now, if not nore.

One of the comments I'd like to make on it, y'al
reconmend one sanpling out by your working faces. |If you
take in the notice, all your people done got black |ung, got
noved out by to get on |l ess dusty areas. You need to nake
sure they stay in less dusty air. |If everyone got the car
done used it to get out by the face where it's supposed to
be | ess dusty, we want to keep themw th us |ong as we can,
don't want to nmake it no harder on them

W need two mlligramlower standards. |If you
want to take in, allow for nmachine errors and everything, go

| ower, not higher. MSHA is going to let the conpany contro

their owmn -- check their own dust sanples on there, nake
sure they're right. 1'd rather MSHA done the checking
theirself.

On using your airstreamhelnet, in the Act it says

you're not using. | believe anybody goes against that is
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breaking the law. |If you go against that, you're putting
nore people in harms way. Sonebody should answer for it.
We' ve had enough people injured now and kill ed.

On your PDM personal dust nmonitor, 1'd like to
see it in effect, nonitored fromthe tinme you go underground
until you get out fromportal. Everybody is talking about
ei ght hours, ten hours. W also work six days a week, you
don't have no nore five days a week. [|'d like to see nore
sanpling on the weekend. You hardly ever see dust sanples
run on the weekend when they're running. Most all your dust
sanples run during the week, you need to take a | ook at the
way you do your sanpling, the tinmes. It would help to get a
nore equal and fair judgnent on the dust sanples.

On determ ni ng advant age of the dust control
paraneters, specifies in the mne ventilation plan that Tom
tal ked about awhil e ago, you've got a bunch of ways you can
adj ust that, the depth of the cut you take, the speed of
your shear, the speed of your chain, the travel speed, al
has an effect on your paranmeters. The faster you cut, the
faster you travel, nore dust you create; |like the air, the
nore air you put on the place, the nore dust you create.

You put nore speed, nore dust, you get two advantages there
wor ki ng agai nst you. It ought to be nore sanpling, nore

studi es on that.
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|'"ve got one nore coment, or two. |In the Act, it
says the first priority of concern on the mning industry
must be the health and safety of its nobst precious resource,
the mner. That's what we're all here for, to | ook out
after the mners.

That's about all I've got to say.

MODERATOR NI CHOLS: Thanks.

MR, KOGUT: Excuse ne. Were you suggesting that
the speed and the depth of the cut be explicitly included as
dust control paraneters?

MR. HUNTER: Yes, sir.

MR. KOGUT: Thank you.

MODERATOR NI CHOLS: Ckay, thanks.

(Appl ause.)

MODERATOR NI CHOLS:  Jimmy Starns, UMM

MR. STARNS: Good afternoon, gentlenen, |adies,
I"'mJimStarns, that's J-i-mS-t-a-r-n-s, I"'mfromthe |oca
safety commttee of Local 1926, P&M Coal

Gent | enen, everybody has went over about
everything nore than once. | have about five things I'd
li ke to say.

First of all, in about the year 2000, 1999, MsSHA
put out a sticker that says "Dust is not Just Dust, it's

Silica." There was a big push, you know, with brochures and
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panphl ets to stay out of the dust. Y all really was pushing
that hard and it went good for about six nonths and j ust
sort of faded away, seens like. | don't know what the
intentions of it really was except to jar people's nenory
about dust, silica, but it had a short-termeffect at our
m nes. People got back in our old routine and, you know,
went about their daily work.

Anot her thing, in a way MSHA shoul d be commended
on seeing that sonething was wong wth dust sanpling. And
the sinple thing to ne is what they done was try and take it
over conpletely. But | believe they soon realized that the
size of dust sanpling all unionized mnes in this country
proved to be too costly and it was too big of a burden. So
they had to back up and try and redirect theirself and, you
know, try and change it another way. You just couldn't be -
- economcally, MSHA couldn't do it.

Case in point, under the current regulations, if
the occupation is out of conpliance, you resanple that
occupation that not the person that had the sanple that was
out of conpliance, you just redirect the occupation again.
You've still got four or five different people doing the
resanpling, you know. This guy, nunber two guy, could have
bl ack lung then but the nunber four guy is the one that's

out of conpli ance.
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Same thing with 060 on long wall. You sanple the
nost downw nd area and then you use that sanple to add to
the other four sanples, other five sanples that you take,
head gate, you know, shearer operator, stage |oader, intake
air, so forth. Then you add themall together and average
themout. There's usually nobody downw nd at the furtherest
poi nt downwi nd, which is 060. That gives you a false
readi ng and plus it adds people out of conpliance.

Same way when you use your estinmations under this
new -- fromthe 2.0 to the 2.33 standard, you're throw ng an
error factor there that |ike everybody says can go either
way, the access two mlligrans. Let's use the two mlligram
standard and not give a playing field that's too big so you
can't watch all the players at one tine.

Anot her thing, our mnes in the 1980s that |
wor ked at had a total output of about two mllion tons.
Today it's going to run anywhere from3.5 to 3.7 mllion
tons. |Is less sanpling the right thing to do? |If you do
| ess sanpling, you know, where is the extra dust going to
that you don't realize where it's at. You put, like M.
Parker and M. Plylar said, you put the factors or fornul as
and different ways to figure stuff in this that nmakes it
conplicated for the lay person to understand. Tests woul d

be invol ved that are done fromy'all's people -- N OSH, NMSHA
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does, tech support does. |If it's all in a laboratory or a
preset building, you' ve not got actual conditions. You
automatically -- or | think you would automatically hurt the
out cone because you staged the event, it's not an actual
account .

Qur conpany had a NI OSH study done awhil e back and
it directly shows that the nore volune you put in an area,
the nore dust concentration is made. Qur conpany goes out
of conpliance, first thing we hear is you' ve got to add to
the plan. |Is nore better? | think not. It's just the old
standard saying, if this nmuch is good, we ought to have this
much, that'll make it better or nmake it go away. That's --
you can't use that ideology, in ny opinion.

| ask for an even playing field for all parties,
we're all in this together. M people, the |local union
peopl e, are down there eight, ten, twelve hours a day.
Conpany personnel are not down there eight, ten, twelve
hours a day. The front |ine forenen are, the rest of them
are not, you know -- but an even playing field.

A union mnes is a captive mnes for MSHA because
they're easy to go to. | don't see or haven't seen a non-
union mne in record of having as many visitations from MSHA
as ny mnes does or JimWilter's mnes does. They get the

bl anket four times a year, you know, one trip every quarter,
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and that's it.

Case in point, | think in March we had 87
citations and it was sonething -- | would think it was over
100 visits frominspectors, you know. A nonthly average, we
have 35, 45 visits, inspections, but it's because it's a
uni oni zed m ne. The unionized mne bears the brunt of an
MSHA policy, whether it's right or wong is for sonebody
el se other than ne to decide, but |I feel that it's wong.

| don't know -- | hope the panel backs off these
things you're trying to inplenent today, because | think
you' ve got way off base in trying to solve a problemthat |
think is sinple if you follow the Act as it was initially
intended to be followed.

And that's all I've got.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Rick Jones.

MR JONES: M nane is R ck Jones, Ri-c-k J-0-n-
e-s. |I'ma nenber of the Mne Safety Commttee at P&M s
North R ver M nes, Local Union 1926.

| got hired in the mnes April 24, 1978 in Raton,
New Mexico. At that tine, | worked for Kaiser Steel. 1've
pretty much been an underground mner all nmy life. Probably

after about six years in the mnes, | got on the safety
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committee and at that tinme, | felt really inadequate because
| didn't know as nmuch as the other fellows did, but I
learned a little bit. And since ny transfer here to P&M
M nes, thanks to M. Tim Baker and Tom Wlson, | got to go
to Beckley, West Virginia and really get ny feet wet.

| work close with Ms. McCorm ck, her staff,
they're from Bi rm ngham and Hueytown. | put a |lot of trust
in MSHA because |'ve fought the conpanies ever since | cane
in, one way or another and God gave you this position, he
gave you the ability to understand all this technical stuff
where | don't. You' ve been blessed wth what you're doing
t here.

My only question is if y'all back up -- | can
wat ch the conpany run scared when they hear the federals are
comng. Onh, boy, their tails light up and they're running
ever which way. They don't know when they're com ng,
because y'all won't tell them but we're going to be there
today. They won't tell you where they're going.

Now i f you back off, who do | put ny trust in?
That's the only question, the only coment |'ve got. Wo do
| depend on now if you're not going to help ne? Because we
can't do it by ourselves, we depend on MSHA daily, daily,
daily, everything fromelectrical to ventilation to

adm ssibilities, everything. You're the ones in charge,
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you' re the watchdogs. |If y'all back off, what do we do?
Answer nme that question and I'll shut up. That's all | want
to know. If you quit, what do we do then?

| went to Beckley, West Virginia, N OSH people put
on a real good program | was really inpressed. That big
bl ue bus you guys got, isn't that what it's called? The big
bl ue bus?

MR FINFINGER |'mnot sure what you nean by
t hat .

MR. JONES: Ask around, you'll know what it is.

(Laughter.)

MR. JONES: They take it to every mne disaster,
every expl osi on.

MR. FINFI NGER: That's MSHA

MR JONES: |Is that your big blue bus?

MR, THAXTON. It's the bl ue goose.

MR. JONES: The bl ue goose, okay, excuse ne, |I'm
sorry.

Now i f you back off and you take that away from
us, what have we got? Answer ne that. You're going to nmake
us breathe nore dust, you ain't going to be there for us?
Who do we depend on? Think about it.

Go ahead, raise the dust standards up, we don't

have nobody then, period. You' ve heard a |ot of testinony
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today, a whole bunch. | can't even renenber half of what |
heard. But you're witing it all down, that's good. But if
we can't trust you, who can we trust? You nmeke it happen,
believe it or not.

That's all 1've got. Thank you.

MR. THAXTON: Thank you.

(Appl ause.)

MR. THAXTON: Eric Barnes.

MR. BARNES:. Good evening, or naybe it's good
night now. 1'Il make this short and sweet. M nanme is Eric
Barnes, E-r-i-c B-a-r-n-e-s. |I'ma safety conmtteeman,
Local 2368, | work at Number 5 Jim Walter M ne.

On Septenber 2001 at Jim Walter Nunber 5 M ne,
there was an expl osion that took the lives of 13 coal mners
and 13 of ny friends. There were 32 mners underground at
the time of the explosion. |If this proposed rule had been
in place, there may have been 32 fatalities due to nore
fl oat coal dust in the atnosphere.

Here we are again fighting to live. Coal mners
are dying each day in dust readings of two mlligrans,
according to a NIOSH study. W are being asked to gear up
in helnmet and hit eight mlligrans of dust. W didn't even
doubl e the nunber, we just tripled it.

The proposal would all ow operators to require
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mners to wear respirators and airstream hel nets and
i ncrease dust levels. | personally had to wear one of these
dust helnets at the Prestonburg, Kentucky hearing in 2000.
It was in sort of a setting just like this in front of you
people and | wore it for eight hours and | al nost died. |
cannot imagine trying to wear this thing underground on a
|l ong wall for 10 hours or 12 hours -- just it would be
i npossi bl e.

| think the helnet would place workers in nore --
in a nore dangerous condition due to visibility and due to
just the bulk of it itself trying to get around, trying to
get away from sonething. You would probably be killed
trying to get out of the way of a rock.

| amfor you to further review these dangerous and
unheal thy conditions. The airstream hel net and respirators
are not the fair answer to dust control. More environnental
and engi neering controls are a better solution for dust
control. It is time that MSHA sides with the coal mners
and not the operators.

We're asking that MSHA nake it mandatory to use a
continuous personal nonitoring device to set a nore accurate
neasur enment of dust that m ners are bei ng exposed to.

The proposed rule also limts out by area sanples

to just one time per year. W feel this needs nore sanpl es.
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The mnes that | work at and other m nes across the nation
use belt air to ventilate working sections. This also
| i berates | arge amobunts of coal dust. W feel that there
needs to be nore engineering controls used in these areas
and regul ations on the anount of air used on these belt
| ines. The proposed plan cuts sanpling tinme per mning
section from34 shifts a year to about three shifts per
year. The sanpling wll be done by policy and not
regul ati on.

We disagree with this proposal. |If this proposed
pl an passes, then you' ve got a fight on your hands.

Thank you.

(Appl ause.)

MR. THAXTON: Thank you.

Bradl ey Berryhill.

MR. BERRYH LL: M nane is Bradley Berryhill, B-r-
a-d-l-e-y B-e-r-r-y-h-i-1-1. | work at JimWlter Nunmber 7
Mnes, I'"'mon the safety commttee now but |I've worked on

that long wall for about 12 years and I'mhere to tell you
that that dust down there is bad.

You have to clean your regular safety gl asses off
three or four times each trip and I'ma little fellow Qur
m nes has been in a squeeze four tinmes in the last three

nonths. | have to take ny belt off to get in them shields
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to work. These airstream helnets, they ain't going to get
it.

| think MSHA ought to keep the regul ati ons we' ve
got, maybe even |ower the standard of the 2.0 because there
ain't no way that you can breathe no 8.0 air and survive.
Just like the lady said, she had black |ung, she hadn't
worked in the mnes less than 10 years. Everybody down here
is going to have black lung if MSHA don't step back and | ook
at this deal and get it better.

|"ve got a paper right here I'd like to submt for
t he record.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: W/ liam Chanbliss, UMM

MR. CHAMBLI SS: Good evening. M nane is WIlliam
Chanbliss, |I'm Chairman of the Conpact Committee at Jim
Wal ter Nunmber 7 M ne, Local Union 2397 and ny nane is
spelled Wi-Il-l-i-a-mGCh-a-mb-1|-i-s-s.

Maybe |I'm nore fortunate than a | ot of people
that's testified here today, | work on the surface, but |
cannot understand -- | tried to read these proposed rul es
and regul ations and | cannot understand how we can raise the
dust and cut out our black lung. | can't conprehend that.

| know on the surface that we've got areas that we
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can't water. | know nost of the tine when they take a dust
sanple on us, it's rained the day before or it's overcast.
Like | said, I"'mfortunate, |'ve never worked underground,
|'ve al ways been on the surface.

But like I said, | don't understand these rules
but I worked in a | anp house when -- like M. Berryhill just
testified when they had airstreamhelnets. | had to clean
themthings and maintain them | don't see how the people
wore them They come off themlong walls, you couldn't even
see through the facepiece on them The filters would be so
cl ogged up, you know, there ain't no way they could get
clean air through them A lot of tines the batteries would
be run down on them they wouldn't be getting -- the fans
woul dn't be turning the proper RPMto supply these people
with air. These airstreamhelnmets are not the answer, we
need to control the dust.

W need to save our mners' lives, it'll be too
| ate when the lights go out and the air conditioners go off.

These young people are not conming in the mnes |ike we did
and working. So when we kill what we got in there, it m ght
be hard to find sonebody to keep our country going. | just
ask you to look at these rules. Put yourself in our place,
where we have to work every day init. Don't pass these

rules. Don't try to shove them down our throat. It's just
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-- you know, we're all init for a living, we've got

famlies to support, we've got grandchildren we'd like to

play with. |[|'ve got a notorcycle I'd like to ride, it's
kind of hard to ride one with an oxygen tank. | just ask
you to redo these rules, rewite themto where they'll be

user friendly to the coal mners, not just the operators.
W' ve got a right in this too.

Thank you for your tine.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: W /I Iiam Engl ebert, UWA

MR. ENGLEBERT: W/ Iliam Englebert, Wi-I-I-i-a-m
Engl ebert, E-n-g-l-e-b-e-r-t. |'ma nenber of Local 2245 at
JWR Nunmber 4 M ne, enployed at Nunber 4 M ne.

I'"'ma ramcar operator. Being a ram operator,
they |l oad onto us, the cutting machi ne does. Wen they do
that dust is comng off the conveyor. WlIlIl, when we go to
the feeder with it, we're getting dust fromthe roadway and
when we dunp on the feeder -- it used to be when you took
your mne foreman's test, that the intake air was neutral,
on the belt entry, it was neutral but now they got it intake
air. So you're getting a double dose of that dust com ng
over that feeder when you' re shoving that coal out on that

feeder before it get water sprays. You're getting a |ot of
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dust. In fact, when you get off at night, a |lot of people
cone up to you and say you work on the wall last night? |
say no, I'ma ramoperator. You get nore dust than really

the mner, the guy operating the mner. W wear safety
gl asses and when you try to wear your dust mask, your
gl asses fog up bad, you know.

And another thing is the mners on the |ong wall,
they got a DGAS departnment down there that drills -- that
foll ows these sections up. You was tal king awhile ago about
how can they cut down on the dust. They can do that with
two, they don't have to go to eight. If they' Il just put
the people on the job to do it where they can inject water
on those holes that those DGAS people drill going, follow ng
the sections up. 1've seen it done, |'ve seen it wal k down
the long wall pan line and you could see better than you
could on the section but yet they put everybody on one
shift. W had three shifts, they put everybody on one
shift, and now they don't have three shifts |like they used
to. But that's what we done when we used to drill those DGAS
hol es foll ow ng those sections up, we used to come back when
the long wall would cone in there and set up, we'd dismantle
fromthose welds and inject water on those holes to saturate
it where when they start cutting that coal on that |ong

wal |, they didn't have no problemw th dust.
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The big deal was cutting the peopl e back, taking
peopl e off their jobs. They don't want to put the people
back on the jobs. They used to have three foremans, three
shifts, they done away with two foremans, got one forenman on
a shift but all of themon the sane shift.

It seens |like every tine they run into trouble,
they run to MSHA wanting to submt a new plan. They had a
pl an that worked, they just don't want to keep people on the
job. You know, they don't want to do the job.

| think going to that high percent of dust is bad
enough. |1've got one foot in the grave now, | don't want to
put the other one in. M granddaddy was a coal m ner, he
had one lung renoved, | used to have to give himshots, |
noved in with himwhen | was in high school, | had to give
hi m shots of Tolw n, he was hooked on it, he was hooked on
it because he couldn't breathe, he'd walk fromthe bed to
the front porch and sit out on the porch, |I'd have to give
hima shot to cal mhimback down. So I know what a mner is
when he's got bl ack | ung.

Came through a mning town, Wst Blocton, ny
grandnot her's daddy was a coal mner in a wagon mne. |
know about the m nes, black |ung.

So these conpani es can abi de by what they've got

now if they'll just put people on the job and do it. Keep
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their sprays up, keep the roadways wet, they can do it.
They' ve done it before, why can't they do it now.

Don't fall in their hands, that's what they want.

W mners, we're down there every day, ten hours a day

m ning coal on the face. W work, we don't go down there to
play. W're doing a good job running coal for them and now
they want to raise the dust limts on us? No way, we don't
need that.

We appreciate y'all backing us and sticking to the
way it 1s now, because we don't need what they want. Thank
you.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Rickey Kornegay, UMM

MR. KORNEGAY: How y'all doing today?

MODERATOR NI CHOLS: Good, how you doi ng? Just
tal ki ng about how cold it is up here.

MR. KORNEGAY: Feels good to ne.

Gentl enmen, ny nane is Rickey Kornegay, Ri-c-k-e-y
K-o-r-n-e-g-a-y. Let nme put ny gl asses on here so | can
read. 1' a menber of Local 2245 UMM, Jim Walter Nunber 4
M ne.

"' mal nost 51 years old, 50 and a half years,

wor ki ng on ny 32nd year in and around the coal mnes. Mbst
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of ny 32 years have been spent working outside of JimWalter
Nunber 4 M nes. Approximately 21 years outside, six and a
hal f years | worked in the strip mnes, four and a half
years | worked for the UWA. | only worked approxi mately
si x nmont hs underground at the JimWalter Nunber 4 M ne
before I got outside. So | guess you' re wondering what a
person who has worked outside nost of his working career is
doi ng here today.

A coupl e of years ago, | was tested for black |ung
and two doctors said that | did have signs of black |ung.

If two doctors say you may have bl ack |ung, you're probably
dying of it. This with nme working outside all of ny tine
except for approximately six nonths.

Also just recently at the mne | work, JimWalter
Nunber 4, we had an explosion at the m ne outside. You say
how can you have an expl osion outside. WlIl, it was in the
| oadout tunnel where we | oad out coal to be shipped either
on trains or trucks, we had an explosion in the tunnel.

Now MSHA i s proposing to change the way dust
sanpling is done. On March 16, 2003, MSHA issued the
proposed dust rul es which both increased dust |evels and
decreases conpliance sanpling to pre-1969 levels. They cast
inportant regulations into their trust-me policies and again

failed to address the needs of mners. As for the 1980

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

NN NN R R R R R R R R R R
A W N P O © 0O N O U0~ W N B O

269
prom se to give mners a continuous nonitoring device, they
| eft any decision to do that entirely up to the mne
operators. It is clear who is running the agency, and can
you trust thenf

Listening to the agency's explanation, it appears
that these proposals will be for the better, but
expl anati ons can be decei ving.

MSHA proposes a change in their single sanple
policy; first, that citations wll be based on MSHA' s
sanpl es rather than on operator sanples. The second is that
citations will be based on a single sanple rather than the
average of five.

As | said, on the surface, these appear to be
i nprovenents, but there are many problens that are buried in
the details. MSHA nade several adjustnents that weaken what
m ght have been inprovenents. These adjustnments cone from
the way they define a shift, the way they define a single
sanpl e and what they nean by over the standard.

First, in spite of mners working 10 and 12 hour
shifts, MSHA considers a shift to be eight hours or |ess.
well, if MSHA is going to do the sanpling, it would have to
be | ess because | have never seen an inspector at the m nes
for eight hours, nuch | ess be underground for eight hours.

Qur long wall crews at ny mne work nine to ten
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hours every day. M nyself, last week | worked two 16 hour
shifts. The week before | worked three 16 hour shifts.

Second, MSHA proposes to take sanples for several

mners on a shift, but even if nore than one mner is

exposed over the standard, MSHA will issue only one
citation. In other words, not every single sanple over the
standard will result in a single citation.

Third, what MSHA neans by over the standard is
over 2.33 mlligranms per cubic nmeter of air for a 2.0
mlligramper cubic neter of air standard. To conplicate
t hi ngs, they propose smaller adjustnents if they average
sanples or if there is a reduced standard because of quartz.

In other words, there is sone doubt about whether any
sanpl e gives the true concentration. And the closer you get
to 2.0 mlligranms per cubic neter, the greater the doubt.
And then, MSHA gives nearly all the benefit of this doubt,
95 percent to be precise, to the operator. I'mnot really
smart, but | believe this is one-sided.

By giving the benefit of the doubt to the
operator, the MSHA policy sacrifices mner's health to
operators' rights.

These proposals, which are being rushed through
the process, will conpletely change the dust sanpling

programin the wong way. The changes that wll
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dramatically alter the anmount of respirable dust permtted
in the mnes are hidden in the rules. The rules not only
fail to bring about needed inprovenents, they would reverse
many i nprovenents currently in place on controlling
respi rabl e coal m ne dust.

Unfortunately, there are m ne operators who do not
want these dust levels to be identified, do not want to have
to install dust control neasures that are needed to control
t he dust.

The proposed rul es, however, ignore these needs --

(Pause for an alarm)

MR. KORNEGAY: | didn't nean to take so | ong.

The proposed rul es, however, ignore these needs
and instead woul d drastically increase respirabl e dust
| evel s in the active workings of sone mnes and drastically
reduce sanpling of the m ne atnosphere where mners are
required to work and travel. These are changes exactly
opposite of those sought and needed to protect the nation's
m ners.

Numer ous proposed rules would violate Section
101(a)(9) of the Mne Act by reducing protections afforded
m ners under the Act. MSHA plainly ignored the well
docunented record on refornms needed as they crafted the new

rul es.
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| would Iike to state sone of the adverse
proposals in MSHA's dust rules:

1) Wile MSHA portrays the proposed dust rules as
a governnent takeover of the respirable dust conpliance
sanpling program it is not. The proposal sinply elimnates
m ne operator conpliance sanpling. MSHA s own conpliance
sanpling will be reduced by up to 50 percent fromthe 2000
proposal and that sanpling is only by policy, not
regulation. This could be further reduced at any tine, as
it has in the past.

2) Conpliance dust sanpling on mning sections
wll be cut up to 90 percent under the MSHA proposal.
Instead of the 34 shifts currently being sanpled a year,

m ni ng sections have as little as three shift sanples a year
for conpliance with the dust standards. As noted, those are
only by policy. The standards for recurring conpliance
sanpling are elimnated.

3) The MSHA proposal would allow dust levels to
exceed the standards before being cited and in cases over
four times the limt set by Congress in 1969.

4) The MSHA proposal would elimnate regul ations
that require six binonthly sanpling to be taken of a
desi gnated out by areas and woul d have only one shift sanple

a year. This represents an 83 percent reduction in sanpling
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of those areas. Further, that one sanple is not guaranteed
by the rule, only an agency policy.

5) The proposal elimnates the nandatory
requi renents for binonthly sanpling of Part 90 m ners, those
di agnosed with black lung, leaving this vital sanpling to
t he ever-changi ng agency policy.

6) Instead of decreasing dust |evels in mnes,

t he new proposal s all ow dust average --

(Pause for alarm)

MODERATOR NI CHOLS: Sonebody don't want you up
here, Bud.

(Laughter.)

MR, KORNEGAY: Sounds like it. Y all want to go
ahead? | |ack about five m nutes.

MODERATOR NI CHOLS: Okay, go ahead.

MR, KORNEGAY: |Instead of decreasing dust |evels
in mnes, the new proposals allow average dust
concentrations in the mne atnosphere to be increased up to
four times the current 2.0 mlligrans permtted by |aw,
allowi ng dust levels up to eight mlligrans in the active
wor ki ngs of the mne. That provision is in direct conflict
with the M ne Act.

7) The MSHA proposals would all ow m ne operators

to require mners to wear respirators, airstream hel nets
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cal l ed PAPRs and increased dust |level if MSHA agrees
environnmental controls have been exhausted. This was
specifically prohibited by the Mne Act and the specific
PAPRs MSHS woul d al | ow have been found to be faulty.

Gentl enen, | run heavy equi pnent outside with cabs
that's heated in the winter and air conditioned in the
summer nost of the tine. It wasn't always that way. The
hel mets that |1've seen, | wouldn't want to wear them running
heavy equi pnment nmuch less in a restricted area |like the | ong
wall or on the section. | nean, because of the weight,
visibility and et cetera. | nmean | wouldn't want to wear it
nysel f, much | ess underground.

The m ne operator, not MSHA, would verify the dust
control plan. This is contrary to the 2000 proposal and
other findings. MSHA also estimates that 85 percent of the
m ne sections would be exenpt fromfollow up quarterly plan
verification sanpling contained in the rules.

Gentl enen, these rules nust be w thdrawn and
rewitten. Unfortunately, like failed refornms of the past,

t he new proposed rul es cannot seemto break fromthe
tradition of operator and agency interest. Wat is nost
appalling is the fact that this governnent will not even
listen to the mners who are the victins of the w ong-headed

poli ci es.
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Any reforns of the respirabl e dust program nust
i ncl ude the use of continuous dust nmonitors as the center of
the requirenents, not a limted operator option. These
personal continuous dust sanpling devices need to be
requi red at each coal mne each shift each day for al
m ners that woul d be exposed to unheal thy dust, whether
i nsi de, outside of the mne or wherever they may be wor ki ng.
This would place a wealth of data in the hands of m ners,
MSHA and m ne operators affording themthe ability to
constantly eval uate conpliance with m ne dust standards.
Gentl enen, before I close, I've heard it brought
up today about the explosion at JimWlter Nunber 5 M ne
that killed 13 fellow coal mners. At the tinme of this
accident, | was working for the UMM and received a cal
that afternoon and went to the mne. Sonetine that night or
in the early norning, |I was standing outside the bath house
and one of the mners that was killed daughter and her small
child were sitting on a bench near the service shack. This
child asked the nother if that was where her grandaddy went
underground. The nother answered yes. Then she asked is
t hat where ny granddaddy's com ng out from underground?
Gentl enmen, until the day | die, | will never forget those
words or that inmage.

| ask you to go back and rewite these rules and
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listen to the m ners who have to work under them Thank you
very nmuch for your tine.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: Let's take a ten minute break.

| have 4:10, let's conme back at 4:20.

(A short recess was taken.)

MODERATOR NI CHOLS: Back on the record. Tim
Baker .

MR. BAKER: My nanme is TimBaker, | amwth United
M ne Workers of Ameri ca.

Initially, what | would like to do is read a
statenent into the record and then I would Iike to go back
t hrough sone of the preanble that we had di scussed at the
| ast nmeeting. And what |1'd like to do first is read into
the record a problemwe have at this point with data quality
and data access requirenents.

MODERATOR NICHOLS: Tim we've got -- | nean it
doesn't matter to ne when you go, we've got about 15 other
people. Wuld you want to go |last again and |l et the other -
- it's up to you.

MR. BAKER: Let ne do this, let nme read the data
access into the regulation, just so that | can have that in

there -- into the record, I"'msorry. And then I'll| |et
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t hose people go ahead and then I'Il cone back wth questions
on the preanble.

MODERATOR NI CHOLS: (Okay, good enough.

MR. BAKER. The reason we want to make sure we get
this on the record is we believe that in the witing of the
rule that MSHA has in fact violated the data access and data
quality requirenents of the |aw and not based the
information on powered air respirators on sound science and
SO we can set in notion at |east, through our nmechanism the
-- or at least get underway that we're going to present this
to you and we will be going through |egal channels to make
sure that you neet those requirenents, and you can |l ook to
where the data requirenents and data access | aw cone into
play, and | believe that was just a couple of years ago and
basically deals specifically with regulatory action by any
agency and |I'll just read you our objections to what we
believe are --

MR, REYNOLDS: Tim | just want to clarify before
you get started, are you tal king about information quality
gui delines, is that what you nmean?

MR. BAKER: No, |'mtalking about data quality
requirenents on the law. And I'Il be honest with you, it's
a very obscure piece of legislation that has been used

successfully by enployers and manufacturers to thwart
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attenpts by agencies to require regulatory inprovenents, and
they have said it's not based on sound science, you need to
have peer reviews, you need to have this and that.

Therefore, you can't inplenent this regulation, and they
have successfully done that.

Having seen that in action, it becones clear to us
that if we |look at a situation and say you didn't base it on
sound sci ence, then of course our argunent is going to be
that if it's not sound science, you can't create a
regul ation out of it. And we wll be noving that process
forward after we of course get this entered into the record
and start those | egal maneuvers.

MSHA staff has indicated that the agency's
proposal to allow the use of airstreamhelnets in |lieu of
environnental controls is supported by scientific evidence
contained in several docunents.

MODERATOR NI CHOLS: It's not in lieu of.

MR. BAKER: Depends on how you weigh it out.

MODERATOR NI CHOLS: Well, I'mtelling you, that's
not the intention of these regs and if you read it that way,
you need to tell us howto clarify it.

MR. BAKER: Let's leave two mlligrans at two
mlligranms, let's not make any adjustnments for protection

factors. Let's not bring respirators into this m x when
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they were never intended to be brought into this mx and we
can solve the problemfromthere by doing that and bringing
on the PDM | nean | think it's pretty basic.

The proposed rul e notes MSHA had revi ewed each of
nore than a dozen protection factor studies submtted in
Energy West's 1990 petition for rul emaking. The agency al so
reviewed additional relevant studies submtted by conmenters
in response to the previous proposed rule as well as studies
MSHA i dentified. These dozen studies include three papers
by G eenhaw, G K., who is describe in Energy West's petition
as the primary devel oper of the device, the airstream
hel met. Soneone who invents an instrunent is certainly not
disqualified fromevaluating it; however, they usually take
steps in their study designed nethodically to overcone
concerns about bias. G eenhaw, however, nmakes no such
effort. In fact, his paper is | oaded with prejudicial
statenents that overshadow the credibility of his findings.

In his introduction, for exanple, he states there is also a
view that reliance on personal protection would di m nish
efforts to inprove the environnent. Happily, such extrene
views are now heard | ess frequently and opinion is
strengt heni ng that dust controls alone can not elimnate
pneunoconi osis in the foreseeable future and that dust

controls should be suppl enented where necessary by personal
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protection.

Gr eenhaw provi des no enpirical evidence to
substantiate his statenent -- such extrenme views are now
heard | ess frequently and opinion is strengthening that dust
controls al one cannot elim nate pneunoconiosis. An astute
reader quickly discerns his statenents as sel f-pronotion of
t he device that he designed.

Mor eover, his conclusion that the dust hel nets
were favorably received by mners is not supported with any
data or neasurable results, it is nerely reported as
coll ected comments. As far as we can tell, there was no
met hodol ogy or protocol that researchers followed to conduct
this evaluation. There were no pretests, survey
instrunents, the subjects were not blinded or allowed to
provi de anonynous conments. There was no reference group in
whi ch to draw conpari son

The scientific strength of the three papers
aut hored by M. G eenhaw and used to support MSHA s proposal
are questionable. Two of the papers were presented at
meetings nore than 20 years ago and the other was published
in a trade magazi ne. None of these venues neet the criteria
normal Iy required of scientifically scrutinized or peer
revi ewed research

In addition to M. G eenhaw s three papers, the
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ot her docunents referenced by the Energy West petition
i nclude a 1978 manual for using and servicing the dust
hel met prototype that was then in progress. The Energy West
petition also refers to other information and studies to
support their clainms that the airstreamhelnet is a highly
productive nmethod of mnimzing exposure of mners to
respirable dust. One of those docunments describes in only
four sentences the study which involved a mannequi n dressed
in an airstream hel net and propped up next to the tail gate
drive. Notably, the brief data table provided describes
dust levels at the tail gate in the range of 6.47 to 10. 90.
W have to assune that they are tal king about mlligrans
per cubic neter although the table fails to indicate any
data percentage or any data | abels and clains the overal
efficiency of the airstreamhelmet at 94.45. W agai n nust
assune this is percentage, based on the information, there
is no data | abel.

Is the Assistant Secretary of Labor trying to pawn
this information off as scientific evidence? |nconplete
data in analysis of this sort would not be admtted in a
grade school science fair. It certainly does not neet the
criteria for data quality outlined in the U S. Departnent of
Labor's Data Quality Quidelines and should not be included

in evidence used to denpnstrate the effecti veness of
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ai rstream hel nets.

Basically what we're saying is the studies that we
have had the opportunity to review, which are three of the
G eenhaw studi es and a couple of the other ones, do not neet
the criteria that you could base sound science on, and the
| aw requires, as we understand it, that to be done before it
can be used as a basis for any rule. Therefore, we object
to the use of those studies cited by MSHA as not being
grounded i n sound sci ence.

MR. REYNOLDS: Tim | just want to insert here, in
addition to those, I"'mtold that Cecal a, Boquon, Timmons,
were the primary ones was a Bureau of M nes study from 1981,
10867, protection factors of the airstreamhelnmet. And the
second one was by Bhaskar, devel opnent of effective
protection factors, and that was done in 1994.

The Greenhaw study | think we referenced in the
letter we sent to Joe and he had a request that we responded
to.

MR, BAKER: Yes.

MR. REYNOLDS: But the primary one, | amtold from
t he people who were involved in drafting the rule, was the
one that came fromthe Bureau of Mnes in 1981 and that was
the basis of the protection factors.

MR. BAKER And --
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MR. REYNOLDS: | also want to clarify it is the
information quality guidelines that you're referring to.

MR BAKER. \ell, okay, --

MR. REYNOLDS: | just wanted to say that so
anybody reading the record will understand.

MR. BAKER: Thanks, Larry.

And what | will say, and |I had sone comments, and
| don't want to take up too nuch tine because I'll let these
fol ks go, but I have had sone |[imted reading of the '81
Nl OSH study -- '91 NIOSH study, Larry -- '"81 or '91?

Anyway, the N OSH st udy.

MR, REYNCLDS: ' 81.

MR. BAKER. (kay, clearly describes when they were
doing the protection factors what woul d affect the degree of
protection or however you want to weigh that out. Most of
those studies, they explicitly say you nust be facing in the
direction of air flow, air flows nust be at a certain
velocity -- and we know those things don't occur -- in order
to retain a protection factor, whatever it may be, for the
entire shift he's there, or in fact for 10 or 15 seconds at
a tine.

So | think that those studies, while they nmay be -
- and I'"mnot going to say anything based on their sound

sci ence because | won't make that decision, we'll have other
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i ndi viduals do that. But |ooking at those studies in that
light, if they' re saying you' ve got to face in the direction
of air flow, velocities can't be over this anmount and there
were sonme questions that they raised on where the sanplers
were put, based on inside the helnet, outside the helnet, on
the back side of the helnet and was that sufficient enough
to get an accurate reading and NI OSH had sone real concerns
about how sone of the nonitoring was bei ng done.

So what | guess we're looking at is if you put al
this paperwork in a pile that we're saying we based the
science of this rule on, can we be afforded any confort
|l evel that it is sound science or are we just saying this is
the latest thing we've got and it | ooks really good, despite
the fact that mner's don't want it and we don't believe
it's proven, but we've got |like a nound of paperwork that
says it's a nice thing, let's use it. W're saying that my
wel | be the case.

MR, REYNCOLDS: Just for sonebody review ng the
record, this is all discussed on 10.802 and the description
of the ones that we relied on, which was primarily Cecal a,
is on 10.803 in the mddle col um.

MR. BAKER: Well, if you renenber, Larry, during
the give and take that we had before the hearing started,

the major information that we got was the Energy West
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studies and the Uah study for Energy West, and | believe it
was the '79 study that Greenhaw did. Now that's what we
were -- and the change in the agency | eadership. W were
given four instances of where this rule was based.

Now it's our understanding that Greenhaw did three
studies, not just one. And we believe it all to be self-
pronmoting. But we will review, |I'msure, the Bhaskar study.

But at this point intinme, let ne leave it at this and we
can cone back to that if we need to, |let these other people
get off.

We're basically saying you have not net the test
of sound science and, you know, regulations are required to
be based -- if you're going to base it on science, it's got
to be sound and we don't believe it is.

So we'll leave it there and 1'Il let these guys go
and we can revisit that after --

MR. FINFINGER  The '81 study, that's the Bureau
of M nes study.

MODERATOR NI CHOLS: Gene Jones.

VO CE: He's not here.

MODERATOR NI CHOLS: WI | he be back?

Randy Ml li ns.

MR. MIULLINS: M nanme is Richard Mullins, that's

R-i-c-h-a-r-d Mu-l-1l-i-n-s, Safety Commttee for Local
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Union 2133, U. S. Steel M ning Conpany, QOakgrove M ne.

| would just like to say, sir, that we the nenbers
of UMM 2133, along with the brothers and sisters of the
great union, oppose the new respirable dust rul e proposal
i ssued March 6, '03.

Second of all, sir, we call for reduced dust
| evel s and continuous dust nonitoring.

Thirdly, MSHA currently is failing to recognize
and docunent all dust control paraneters that affect the
out cone of the sanple.

And fourth, sir, | also urge MSHA to increase
enforcenment action in MSHA' s Dl1s.

And | thank you, sir.

MODERATOR NI CHOLS: Thank you.

MR. NI EWADOVSKI: Could | ask a question?

MODERATOR NI CHOLS: Yes, go ahead.

MR. NI EWADOVSKI : |s OGakgrove using PAPRs ri ght
now at |ong walls?

MR. MJULLINS: Yes, sir.

MR. NI EWADOVSKI: Do you work at the long wall?

MR, MULLINS: No, sir, I'mjust a safety wal k
around.

MR. NI EWADOVSKI: Ch, | see, okay.

Do you know -- is there a reason why -- is that
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sonmething mners are asking for, are they being forced to
wear them what? Do you have any idea?

MR. MIULLINS: Well --

MR NITEWADOVSKI: | knowit's being used at the
long wall, | was just curious --

MR.  MJILLINS: They're nostly being used because

of the dust that is so bad even when they' re upwi nd of the

| ong wal | .

MR. NI EW ADOVSKI :  Ckay, thank you.

MR. MJULLINS: Yes, sir.

MODERATOR NI CHOLS: C ay Potter.

VO CE: (Gone.

MODERATOR NI CHOLS: Gone? Brian Kelly.

VO CE: (Gone.

MODERATOR NI CHOLS: Cory Smth. Gone?

VO CE: (Gone.

MODERATOR NI CHOLS: Gary Tranel | .

MR, TRAMELL: Here.

MODERATOR NI CHOLS:  Ckay.

MR. TRAMELL: Good norning, gentlenen -- evening.

My nane is Gary Tranell, T-r-a-me-I-1, | work at
JimWlters --

THE REPORTER  Excuse ne, can you spell your first
name?
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MR, TRAMELL: G a-r-y.
"' m President of Local Union 2368, JimWlters
Nunmber 5 M ne.
|'"'m here today, |'mvery seriously com ng before

you today to oppose this new regul ation that MSHA has

proposed. | feel that our long walls and the airstream
hel met is not the way to go. 1've worked the long wall for
four years, |'ve worked in the airstream hel net and that was

one of our nenbers at Prestonburg that wore that airstream
hel net for eight hours. As you guys that were there knew,
that was intentionally done because we wanted to send a
nessage to all of MSHA that if they would have to wear that
airstream hel net, that they woul d reconsi der what hardships
you're putting on a coal mner that already has one of the
hardest jobs in the nation. Not only do we have a hard job,
we already are bundl esone on the job with our respirators,
SCSRs, with our battery -- if you're a maintenance man, you
usual |y carry about 40 pounds of tools wth you and you' ve
got to walk -- and |I'm a nai ntenance person -- and you've
usual ly got to wal k down that face with about 40 pounds of
tools on you all the time. So the airstream helnet only
puts anot her bundl esone and strenuous -- makes it harder on
the coal mner itself.

We're tough and | don't know how nmuch you can
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overload that nule. W've been nules for a long tinme and
we' ve been overloaded and it just seens |ike every tine
there's another regulation conmes out, there's sonething
that's got to go on us again. |'ve got problens now with ny
feet, so | don't know if overloading them-- and walking in
the coal mne also is not |ike wal king outside on the
si dewal k, you've got rocks, you've got tripping hazards. |
think 1'"ve talked to sone of you guys in Prestonburg and a
| ot of you guys have worked in the coal m ne and you' ve been
around the coal mnes and |'"mpretty sure that y'all are
very informed on what conditions a coal m ner goes through.

But | would like for you to know, and |'m pretty
sure you' ve heard it all day, about nunber 5 m ne and nunber
5 mne's explosion. And in the whole State of Al abama, we
have one coal mne that we're now introduci ng new enpl oyees,
new trai nee coal mners, and that's nunber 5. W have 50 of
themand | had about 20 of them here today earlier and
they're real concerned. They cone to ne at the union hal
and they say we're real concerned. | |looked in their face
and they said |'ve got 20 to 30 nore years to work in this
coal mne. |[|'ve been in the coal mnes for 25 years and
it'"s not long I"'mgoing to be getting out but those guys are
real concerned about what's going on today because it's

going to stay with themfor 20 years. They were here today.
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Sone of them are so concerned because their father
or their grandfather -- | know three of them-- their
fathers' have di ed because of black lung and their
grandfather is now are carrying a bottle of oxygen with him

So they're really concerned, these younger coal m ners.

The State of Al abama, | would say 40 to 50 years
old, 40 to 54 years old, is the average age and | believe
you heard that earlier today. It's not long and we'll be
out of the workforce, but I'll guarantee you that there's
going to be a lot of young coal mners in the State of
Al abama that's going to have to work with these regul ations
for 30 years. And we want to get it right for themand I
hope they'I|l be black lung free. That's what | hope.

| attended the hearing in Prestonburg and |
t hought those hearings went real well and | thought that the
panel listened real well and I think that you heard us. You
heard us then and if you don't hear us now, it'll be wong
for the nation's coal mners. After all, this is about us,
we work in the coal mnes. |If this is about us, |let us have
sone input on these regulations. Don't just hear us and
what we have to say, listen to us and try to do the right
thi ng, because there's a lot of coal mners that's going to
be coming into the industry and it's their lungs and |I'm

pretty sure that we all care about each other. And I
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the nation and tell that when a
people's going to help. W've
mWalter's Nunber 5, because

And the reason |I'mhere today is

to help the people in the coal industry and those people

comng into it for the future.

And | appreciate
MODERATOR NI CHOLS:
(Appl ause.)
MODERATOR NI CHOLS:
VO CE: He's gone.
MODERATOR NI CHOLS:
VO CE: (Gone.
MODERATOR NI CHOLS:
VO CE: (one.
MODERATOR NI CHOLS:

wasn't here.

sonet hi ng.

Roosevelt Harris.
VO CE: He's gone.
MODERATOR NI CHOLS:
VO CE: He's gone.
MODERATOR NI CHOLS:
VOCE | think Ri

t. Thank y'all.

Thank you.

Dave McCarty.

Shirley Hychell.

Eddi e Bl ake.

Ti m si gned up sonebody t hat

Ray Lee.

Lewi s G bson.

chard wants to clarify
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MODERATOR NI CHOLS:  Ckay.

MR. MJULLINS: Again, |I'll state ny name, Richard
Mullins, Ri-c-h-a-r-d Mu-l-l-i-n-s, Safety Comm ttee,
Cakgrove M ne.

In reference to the question which I was asked,
after consideration, | realized the question was biased. |
believe it was you, sir, that asked nme about the PAPRs.

MR. NI EW ADOVSKI :  Yeah, | asked you about the use
of PAPRs on the long wall at OGakgrove, whether you were
famliar as to whether or not the operator is providing
t hese or whether or not they're being used voluntarily or
what -- the conditions under which they're being used.
That's what | was trying to find out.

MR. MULLINS: |In answering your question, sir,
OCakgrove mners do wear airstream hel nets, but they do not
use themin a manner that is recommended by the
manuf acturer. Some m ners wear them just to keep dust out
of their eyes.

MR. NI EW ADOVSKI :  Thank you for the
clarification.

MR. MULLINS: Thank you.

MODERATOR NI CHOLS: Thank you. Lew s G bson.

VO CE: (Gone.

MODERATOR NICHOLS: | think it's Herbert Carrol
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or Correll.

MR. CORDELL: Cordell

MODERATOR NI CHOLS: Cordel | .

MR. CORDELL: M nanme is Herbert Cordell, UMM
Local 2133 Safety Committeenan.

|'ve been in the underground coal mnes for 35
years, third generation coal mner, so |'mno stranger to
coal dust or its effects.

My father died with black lung and it's just hard
for me to understand, after all this tine and as cl ose as
they say they are to perfecting this personal nonitor
device, why we're in such a hurry to push this thing
through. To nme, that would take the place of a |lot of one
day sanpling versus five days. You would have a true and
accurate sanpling of each coal mner, no questions asked.

I'"d just like to state ny opposition to these
proposed rul es because in ny opinion, the end result would
be hi gher dust levels in the m ne atnosphere.

The fact that these proposed rules would result in
| ess sanpling days for the mners, that it would result in
wor kers being required to wear airstream hel nets instead of
mai nt ai ni ng envi ronmental control neasures as required by
Congress in the Mne Act.

| would Iike to see personal nonitoring devices
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used and as | just stated, | believe they would represent a

true sanpling on a daily and individual basis.
That's about all | have. Thank you.
MODERATOR NI CHOLS: Thank you.
John Wal | ace.
(Appl ause.)
VO CE: He's gone.
MODERATOR NI CHOLS: Wman Owens.
(No response.)
MODERATOR NI CHOLS: R. D. MRoy.

(No response.)

MODERATOR NI CHOLS: Ckay, other than Tim com ng

back up, that's all the people we have on the list. Have I

m ssed anyone?

MR MAIN  Joe Main.

MODERATOR NI CHOLS: Joe, you've al ready had an

hour .

MR MAI N Fi ve m nut es.

MODERATOR NI CHOLS:  All right. You want to go

after Timor before Tinf
MR MAIN.  After will be fine.
MODERATOR NI CHOLS: Okay, go ahead.
MR. BAKER: All right.

VWhat |'d |like to address now, and ||
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with you, it'll probably be nore questions than answers at
this point, but 1'"'mgoing to go through this because |I have
once agai n gone through the preanble and like |I say, it
really has, in nmy mnd, raised nore questions than it
answers. |I'mgoing to try to do this in a way that doesn't
take the rest of the afternoon.

But it's inmportant, | think, for us to establish
on the record and in our own m nds what exactly sone of
t hese changes do affect, and since this actually canme about
whenever | was discussing the recomrendati ons by the Dust
Advi sory Committee and the task group and the NIOCSH criteria
docunent, and | was told that all those answers are in the
preanble, | decided that that should nmake it fairly sinple.
Unfortunately, | think it nmakes it worse and |
guess if | can start off with |ooking at the preanble --
darned close to the beginning | guess -- on page 10.786, and
| want to go to the bottom of the page here, because as |
tal ked about what NI OSH had recommended or what the DAC had
recommended, | was referred here. And if you |l ook at the
| ast paragraph, it says the recommendations regarding
exposure limts for respirable coal m ne dust and silica
wer e beyond the scope of either the single sanple plan
verification rules.

Here's where |'mgetting confused, because |'ve
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read in this docunent several tines in the preanble, it's
beyond the scope of these rules, where it is noted in the
preanble that NI OSH and t he DAC recommended a reduction from
two mlligrans to one mlligram the response | get there is
also it is beyond the scope of these rules.

Now we're creating a dust rule here, guys. |I'm
assunmng that if we're tal king reductions or increases, if
we're talking silica or if we're tal king respirable dust,
we're making a dust rule. And I'll be honest with you, |I'm
confused. In ny mnd, I"'mthinking to nyself that the way
to get out of talking about this is just say it's not within
the scope, we're not going to deal with it, soit's not in
the scope. What do you nean by not in the scope?

MODERATOR NI CHOLS: Can you give us an exanpl e?

MR. BAKER: Well, | did here, at the bottom of the
first columm of 10.786.

MR. REYNOLDS: | think probably the ones they're
tal king about are lowering |level to one was beyond the scope
of this rule, creating a separate standard for silica was
beyond the scope of this rule. Those are the two nenti oned
here, but also sonme of the other ones that we didn't
approach in this were dust control plans for service mnes.

What we neant by beyond the scope is our focus

here was to zero in on the recomendati ons regardi ng
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verification of dust control plans and single sanple and
conpliance sanpling. Those are the three mjor areas.

MR NIEWADOVSKI: Tim the -- what the Advisory
Commttee had nentioned is they said there was sufficient --
there was significant evidence to suggest that the two
mlligramstandard is not protective enough, but there is
al so consi derabl e evidence to suggest that people are being
overexposed. So what the agency should be doing is they
shoul d t hi nk about, you know, the reduction, but in the
interim through regulation, policy changes, the agency
shoul d focus on trying to achi eve consistent conpliance with
the applicable standard. This is where the key focus is, is
trying to elimnate those overexposures above the applicable
st andar d.

MR. BAKER: And, you know, that being the case, |
don't think this rule gets you there and I guess | can
explain why. First of all, to sinply state that it's beyond
the scope of the rule is not an explanation, in ny
estimation. That doesn't tell me anything except in nmy m nd
it tells me you didn't want to deal with it. And |I've got
to believe that that's the case.

The recommendation -- and | understand, George,
that as part of this, you want to nmake sure that nobody is

overexposed, and | can believe that and believe that that
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woul d be a direction the agency would very nuch want to go.

On the other hand, it wasn't a recommendation to
| ower the standard, but we really need to elimnate
overexposures. It was that there were overexposures, yes,
and those need to be elimnated, but also that according to
MBHA studi es, and one that just conme out in April of this
year, at two mlligrans, people are at risk for
pneunoconi osis. So therefore, the recommendation was to
reduce, just as it was also in there to elimnate
overexposures. To say we looked at it, it's not wwthin the
scope is not a clarifying response in ny estimation -- it
just isn'"t. In ny estimation, it defies logic. You' ve got
to cone up with sonething better than it's beyond what we
wer e | ooking at.

MR. NI EW ADOVSKI : That's the assunption you're
making -- | nean you're tal king about the report that was
i ssued by NI CSH about people continue to get the di sease and
we don't disagree. | nean, that's why the primary focus is
to try to elimnate overexposures. The assunption that
you' re making i s because we have a two m | ligram standard,
peopl e continue to get the disease, and the reason being is
because the standard of two mlligrans is not adequate.

But the problemis that what the evidence is

showi ng is that we have thousands of overexposures during
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sanpling periods, okay? Wich is the best -- supposedly the
best conditions would occur during sanpling. Wich neans if
it's occurring during sanpling, then we're getting
over exposures during non-sanpling periods. And it may in
fact be as a result of those overexposures, that's why
peopl e continue to get the disease.

MR. BAKER: | would agree --

MR. NI EWADOVSKI: And the DAC certainly had a
difficult tinme, although they mae that recomrendation, but
they were really torn because they realize you' ve got
t housands and t housands of shifts, of sanpling shifts,
showi ng peopl e being overexposed. So it's difficult for
themto really conclude -- you know, for everybody to agree,
yes, there's conplete conpliance and people are stil
getting the di sease, and when you | ook at -- when you have a
situation |ike that, when you have evidence that shows that
everybody is in conpliance, you can easily conclude -- and
peopl e are getting the disease -- then that woul d suggest
that the standard then is inadequate.

MR. BAKER: And |I'Il agree with you to this point,
that if you' re show ng overexposure whenever NMSHA sanpl es,
then ny belief is that you re overexposed every other tine
you're not there. And you know, in nost of those instances,

it my be the nature of the beast, if the cop is not there,
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then they're going to do what they want to do. |[If we want
to go down that road, sinply by saying within the text of
this preanble or in sonme places in the rule saying that
you' Il verify paranmeters and you can verify them and then
we're going to cone in a check themfor conpliance three
tinmes a year or six times a year, and understanding that 85
percent of these people aren't going to do quarterly
sanpling, | would suggest to you that if you | ook at the

systemthat's in place now that allows for overexposures to

occur as they do, the systemthat you'll be creating based
on the very limted sanpling you' re proposing -- the
situation will be worse for overexposures when you're not
t here.

You can say to people here's the paraneters, you
give themto us, you give us the paraneters, you tell us
what works best to control the dust, and you verify it and
we're going to cone in and check on you once in awhile, but
if you're not there to check on it routinely, those

paraneters aren't going to be maintained. They're going to

be mai nt ai ned when you show up at the gate, | guarantee you
that. That's when they're going to be maintained. | think
that's the experience we have, CGeorge. | think that's the

experi ence when you deal with overexposures at the m ne

right now, is that you do not require 24/7.
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So when you talk about the difference in the
sanpling between then and now, you're not going to have any
| ess overexposures, | just don't see that. | just don't see
that this rule builds any incentive to keep those paraneters
in when you're not there.

But -- and as | go through this, | guess the
easiest thing to dois just -- do | need to list for you
each time it says it's not in the scope, because that's the
response | have to every one of the questions |I had whenever
| was reading the DAC and the task force last night. That's
the response | get for don't raise the respirable dust for
errors in the sanpler. That wasn't within the scope of this
rule either.

| mean, do you see where ny confusion is? They
say |lower, you don't do it. They say don't --

MR. REYNOLDS: | was just going to say, we did
address that in the rule and we said no, we weren't going to
do it that way.

MR. BAKER: |If I'mnot mstaken, it's not within
the scope of the rule.

MR. KOGUJT: No, the response to that
recommendation is contained on page 10.825 and it cites a
couple of references in the notice that was published on

February 3, 1998, technical appendices to that notice, in
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which MSHA's rationale for rejecting that recomendation is
expl ai ned.

MR. BAKER: \WWere are we?
MR. KOGUT: Page 10.825, mddle colum, there's a

reference there to Appendi x D of that Federal Reqister

notice. It's the second to |ast paragraph of the m ddle
colum on page 10. 825.

MR. BAKER. So what you're saying basically is
you're telling me that you rejected it because it wouldn't
hold up in court, is that --

MR. KOGUT: There's nore to it than that, but it's
expl ained in that previous notice.

MR. BAKER: Let ne ask you this, and maybe |']I
just wonder out loud for a second. If you' ve got to reach a
2.33 to say you're 95 percent confident that it'll hold up
in court, if you' re creating a rule, why wouldn't you go the
other direction and say the rule is now 1.67. Wy woul dn't
that be just as feasible as going 2.33?

MR KOGUT: Well, you could do that if you reduced
the standard to a |lower level, yes. 1In other words, if you
reduced the standard to a | evel below two, then you could
reduce it to a level such that you would attain 95 percent
confidence when a nmeasurenent was two or above.

MR BAKER: So we've erred on the side of the
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operator for --
MR KOGJT: No, it's not -- | thought what you
were saying is why couldn't we reduce the standard to a
| evel --
MR. BAKER: In the rule.
MR, KOGUT: Yeah. Well, inthis rule, we're not

proposi ng to change the existing dust standard.

MR. BAKER: | would argue that point, but --
MR, KOG&UJT: | know you woul d, but our position is
that we're not changing -- we're not proposing to change the

exi sting dust standard and in order to warrant a citation at
two with 95 percent confidence, you would have to reduce the
dust standard to a |l evel bel ow two.

And then if that dust standard was bel ow two, then
you could cite at 95 percent confidence at two or above.

MR. BAKER: And it doesn't create any conflict in
your mind to raise that dust standard to 2.33? | nean,
because the exposure is going to be greater.

MR KOGUT: CQur position is that we're not raising
the dust standard to 2.33, that's why we verify the plans at
| evel s below two. That's why we're proposing to verify the
pl ans at | evels bel ow two.

Furthernore, as described in both the rule and the

preanble, there are -- if we see a -- if during a sanple,
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ei ther an MSHA sanple or an operator sanple, quarterly
operator sanple, if the result of that sanple is above two,
then steps have to be taken to either reverify that the plan
is effective at two or below or at the applicable standard,
or changes in the -- sone steps have to be taken.

MR. BAKER: But there's no citation issued, right?

MR, KOGUJT: There's no citation issued, but steps
have to be taken to ensure that the dust level is actually
bei ng mai nt ai ned bel ow the applicabl e standard, and that
applicable standard is two, not 2.33.

MR. BAKER: But you're not going to take

enforcement action until 2.33. [|'ve got to believe -- and
havi ng been around the industry for 28 years, |'ve got to
| ook at a situation and say if you don't -- if there's no

citation comng, there's no action on the other end fromthe
operator to do anything about it and | think that's history.
That is the history of the industry. W can all say we'd
like it not to be that way, but in fact that is the history
of the industry and if you' re suggesting to ne that you're
not going to issue a citation and it's 2.2 --

MR KOGUJT: If it's reverification of the plan
that would conme about if a sanple is above two but bel ow
2.33, reverification of the plan, for exanple, that wouldn't

be sonething that would be voluntary on the part of the
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operator, that would be sonething that the regulation would
aut horize MSHA to require.

MR. BAKER: To require --

MR KOGUT: |'ll read you the section.

MR. BAKER: To require what?

MODERATOR NI CHOLS: Jon, you've given it your best
shot. Tim how about giving us your comments and let's keep
novi ng.

MR. BAKER: No, Marvin, you told ne last tine --
you obvi ously decided last tine that whenever | was reading
t hese docunents that | hadn't read enough into this. 1'm
telling you that what's in this doesn't answer the questions
raised in this. Now |l had assunmed | was going to get an
expl anati on based on the questions that | have, because
certain docunents say MSHA should do X, you've done Y, and
the explanation is not, in nmy estimation, sufficient, and |
don't think it's sufficient for nost of the people that were
here today. To say it's not within the scope is not
sufficient.

MODERATOR NI CHOLS: | nean, the agency has the
prerogative of the scope of the rule.

MR. BAKER: Yeah. So ignoring certain bits and
pi eces is based on how far you want the scope to go, because

that's in essence what has occurred here. You've ignored
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t hose pi eces.

| want to real quickly junp, because | do have a
guestion on -- and | believe it --

MR, THAXTON. Excuse ne, Tim | nean you're
bringing up the recommendati ons that have not been
addressed, in your view, adequately, is that correct?

MR. BAKER:  Yes.

MR, THAXTON:. Your conmments to us can be that you
think that these recommendati ons need to be addressed.

Those recommendati ons are already part of the record and we
w |l take your comments that those need to be addressed, but
to sit here and ask us to explain each and every one of
them that's --

MR. BAKER: Well, apparently -- and | have nade
t hose suggestions, if you'll recall, in Washington, PA and
in Charleston, West Virginia and | think mners nmade those
requests in 2000 and previously.

We've still never gotten an answer for the 2000 or
the rest of them so | nean when do we get an answer?

MR, THAXTON. This is not the forum though for you
to ask us to respond on each one of those reconmmendati ons.

We've told you in the rule, in the preanble, how we've
| ooked at each of them and which ones are applicable and

whi ch ones aren't.
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You're free to make comments though as far as
whet her you think it's appropriate or not.
MODERATOR NI CHOLS: Yeah, either you agree or
di sagree with them
MR. BAKER: Well, you know, there's always the
possibility I could agree if | get an explanation, but I
just don't see it.

If we can junmp quickly to 10.811, and if somebody

can just -- as an honest observation, |I'm confused by what
exactly the control filter -- how does this control filter
thing work? | nean you can carry it in your pocket or --

MR. THAXTON: The control filter that's referenced
in here is already part of the current MSHA program has
been since we attenpted to put a single sanple in place
before and was told by the courts that we couldn't do it.
At that time, MSHA started utilizing control filters. W
have continued to do so. That control filter would be
utilized the exact sanme way as it was in that attenpt to
i npl enent single sanple, and noving forward. It is sinply a
way of controlling for the filter either | osing or gaining
wei ght .

MR. BAKER. And | don't nean --

MR KOGJT: And | mght add, not only | osing or

gai ning wei ght, but also differences in |aboratory
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conditions on the date of the pre-weight as conpared to the
post - wei ght, post-exposure wei ght.

MR. THAXTON: It's the sane thing that's done in
general industrial hygi ene and anybody el se that does
sanpling. You take a control filter or a control sanple
that you're going to treat in the same manner, it's carried
in the guy's shirt pocket, the plugs are not taken out so
it's exposed to the environnment that you' re carrying the
other filters in, but it's not used to collect a sanple. So
it's carried around with the person wherever you're going to

collect the sanples, but it is not exposed to the

environnment that you're sanpling. [It's kept capped.
MR. BAKER. And the reason | asked that -- and
"Il be honest with you, I'mnot sure who's carrying them

around, because as | went through this and |I talked to guys
today, they've never carried around a -- |I'mnot sure who's
carrying it around.

MR, THAXTON. It's our MSHA inspection people.

MR. BAKER: (Ckay, so it's your guys.

MR. THAXTON: We're the ones that collect them
right now, so it's our people that carry the control
filters.

MR. BAKER: |'mjust ignorant of the process.

MR, THAXTON. Under the proposed rule, operators
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woul d be required to use control filters as well, during the
verification sanpling.

MR. BAKER: And that is for any weight gain or
| oss based on just the handling or --

MR. THAXTON: For the exact sanme reason that we
use themnow in the MSHA sanpling.

MR. BAKER: On page 10.809 -- and as | go through
this, there's -- obviously we've expressed a | ot of concerns
about protection factors and how those protection factors
are determ ned and | had expressed before that a study done
by NI OSH wei ghed those protection factors based on w nd
direction hitting the shield, the velocity of the air and
t hose ki nd of things.

My concern is even in the preanble, I'ma little
confused. Are we saying these things are better than a PF
of four, are we saying that they are always that, if they're
worn as approved? Because, you know, | had heard the nunber
25 and now -- are we saying we can guarantee these things
are going to be good at four? Because | don't even see that
in the preanble. It says expected degree.

MR. THAXTON. Based on the use in mning, we've
said that the expected degree of protection is a nmaxi mum of
four. Oher industries that utilize the exact sanme unit

apply a protection factor of 25 based on the NICSH criteria.
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MR. BAKER: (Ckay, and the reason | asked that is
because from sone of the preanble and a | ot of the N OSH
information that | have, is these things have never been
tested in mning conditions on a routine basis for these
protection factors. M understandi ng, those were | aboratory
tests, there was a -- if I'mnot mstaken, there was a | ead
operation where they used it, there was a foundry operation
where they used it. But | saw no studies unless | don't
know about the studies -- | saw no in mne studies on these
hel mets that said this is your protection factor and we can
conme to that with sonme certainty.

So that's a concern. | think, you know, when
you're working in a foundry or when you're working in a
plant, you're dealing with a whole lot of different
variables. |I'mnot worried that nmuch about velocity and
whi ch direction the wind is com ng because |'m probably not
going to have 400 feet a mnute com ng at me, in nost
i nst ances.

As we assign protection factors, that creates a
problemfor us. And | have not seen any in mne studies
that say thisisit. And if | don't have it or if |I'm
mssing it, |1'd appreciate getting it, but | don't believe
it to be out there.

MR N EWADOVWSKI: Tim the data that we used,
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which is discussed in the preanble, prinmarily is fromthe
Cecala, which is -- you know, we've utilized all the mne
studies that were conducted. And the other one is the one
that was done by Bhaskar, which basically sort of confirnmed
the protection factors that woul d be achi eved under
conditions of use, which is the Bhaskar one. Renenber
that's the one where the way they nonitored it is exactly
how it's being used. The helnets -- the face shield being
rai sed and whatever, and they cal cul ated what the protection
factor was as a result of the way it's being applied or the
way it's being used by m ners.

And so the protection factors that we are
referencing here are based primarily on the Cecal a, which
was the m ne studies.

MR. BAKER: Pardon ne, the --

MR. NI EWADOVSKI: I n mne studies.

MR. BAKER. And |I'll be honest with you, GCeorge,
the in mne study that | got -- and |I've gotten as much
docunentation as | thought | could -- the one | was famliar
with and the one that | saw was the one where -- and |
believe it was in the Energy West request for rul emaking.
That is the only one | saw, and whether it cane earlier or
| ater, it mght have been the Uah study, they had the

sanpl er on the outside, they had a sanpler with a tube on
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the inside. They did it for | believe 64 shifts or 64
sanpling series and the question was rai sed by Nl OSH whet her
these things -- whether these tests were done in a
scientific manner that would give them appropriate readings.
That's the only one I'mfamliar with and that's the only
one | have docunentation on

MR, THAXTON: | know when y'all wote in your

request those docunents were sent to the UMM

MR. BAKER: Ckay. |If that's the -- if that's the
entirety of the docunent that's the only study -- in-mne
study that's in there and it was questioned -- the validity

was questioned by NIOSH. So |'ve got to question where
we're at there.

MR, NI EWADOVSKI: Tim when you say it was
questioned by NIOSH, was that sone formal comments that they
made?

MR. BAKER: | believe it's in the sanme docunents
that | got, George, fromthe agency whenever we nade the
request. That NI OSH had sonme concerns about where the
measurenents were being taken from | can get you a copy of
t he docunents that | got, but | don't have themw th ne.

MR NIEWADOVSKI: 1'll tell you this. Bhaskar,
really he ran it in accordance to the sane procedures that

Cecala ran it, okay, which was al so having a sanpl er inside

Heritage Reporting Corporation
(202) 628-4888



© 00 N o o b~ w N P

NONNNN R R R R R R R R R R
A W N P O © O N O O M W N B O

313
the face shield, okay. So they basically followed the
procedures that were followed previously. Now | don't know
whet her or not we're tal king about the current N OSH, but |
know t hat report because that was presented in Salt Lake to
the -- to the Dust Advisory Conmttee, okay. It went
t hrough the whol e procedure and so forth. So it was part of

the DAC record al so.

MR. BAKER: Ckay. Well -- and that may wel | be.
If that being the case, | would suggest it probably bolsters
the position where |I'm at because they recommended -- they

never recomended that power air purifying respirators be
mandatory at any rate. And if they had the information --
if DAC had the information they never went as far as this
rule goes to nake any sort of reconmmendation like this rule
does. But if -- you know, | will -- I will -- 1 wll
venture to |l ook again. But as | say, the only study that |
got, as we requested the docunents fromthe agency, was the
one study, the one in-mne study. | felt it kind of ironic

that | got one study that was questionable and we're basing,

you know, these -- these protection factors on that -- on
t hat study.

As | also read -- and I would like to make a
clarification about what is in the preanble on page 10805

where it tal ks about the PDM2. There is an assertion in
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here that the PDVMR was requested by MSHA -- by MSHA, | abor
and industry. | want to nmake it clear that -- unless it was
sonebody outside of the M ne Wrkers, we never made that
request. That request never cane fromthe Mne Wrkers, and
to nmy recollection that request never canme fromthe
partnership group that we worked with with the BCLA unl ess
it cane fromsonmewhere else. But that assertion is in here
and that assertion is incorrect. W had had a | ot of
meetings on the PDML, and I won't kill this thing, but
that's where we were headed. So anything else that we would
have recommended on the PDM2 is incorrect. There was sone
di scussi ons on the nmachi ne nounted continuous dust nonitors,
but never the PDWs.

When we go to -- when we go to plan verification -
- when we di scuss how plan verification will be put into
effect there's a concern we had that we can nove -- and you
correct nme if I'mwong, but we can nove i mediately from
plan verification to PAPRs. |If in fact -- let ne do a
t heoretical and you can correct ne if I'"'mwong. |If |I'm
running a long wall where | have dust concentrations at 2.6
and |' m exhausting engi neering controls in your opinion.
Say | can't keep them down past there. Do we nove directly
into PAPRs at that point if that's the determ nation? So we

could have long walls? In effect, what |I'm asking you is,
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do we have long walls out there that we could in effect go
right into PAPRs with right now?

MR. THAXTON:. No. This is a determ nation that
the Agency will make as to whether they' ve exhausted
f easi bl e engi neering controls, not the operator. The
operator can say | think I have.

MR. BAKER:  Ckay.

MR. THAXTON: The Agency will be -- is responsible
then for comng in and determ ni ng whet her they indeed have
exhausted all feasible controls -- feasible engineering
controls. And once we've done that, that information would
be reviewed by a panel of experts in headquarters that wl|
report to the admnistrator. The adm nistrator is the only
one that will decide whether all feasible engineering
control s have been exhausted for any operation. Based upon
that, then the operator has the option of either using
powered air purifying respirators or adm nistrative
controls. There is nothing in it that says they
automatically have to go to PAPRs.

MR NTEWADOVSKI: Tim we're not -- if | may add
to that, okay? As discussed in the preanble, | think we're
-- well sonebody el se nay disagree with what |I'mabout to
say. | don't think we've actually had a |l ong wall where

every concei vable -- what MSHA woul d consider to be feasible
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engi neering controls were in fact inplenented to see how | ow
we get dust levels. W never -- renenber that we' ve asked
the former Bureau of Mnes -- at |east MSHA had asked the
formal Bureau of Mnes for many, many years in the past to
try to identify a long wall, or at least to go to a |ong
wall and really apply all -- A through Z or whatever is
feasi bl e and see how | ow we can get it down. W certainly
found no vol unt eers.

MODERATOR NI CHOLS: But Bob laid out how the
enf orcenment - -

MR. NI EWADOVSKI : That's right.

MODERATOR NI CHOLS: -- systemw || work.

MR. N EW ADOVSKI: But we don't have a | ong wall
ri ght now where we would go to and autonmatically concl ude
that they' ve exhausted all feasible engineering controls
because we know we're not there yet.

MR. BAKER:. Well -- and |I woul d suggest then that
-- you know, maybe | say this too nuch, but | woul d suggest
then there would be nore concern on our part of having a
plan -- or having a rule that deals with PAPRs, when ever we
can honestly sit here and | ook at each other and say we
haven't used -- and we know we haven't wused all the
engi neering controls. |If we have not done that and we're

sayi ng peopl e are bei ng overexposed, as was said before, why
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aren't we going to those places where the overexposure is
occurring right now and saying you're going to do this and
you're going to do that and you're going to plan this and
you're going to work it this way? | nean, it would seemto
nme that that is a reasonabl e nethodol ogy. That is
reasonable. If I have a long wall or a mning section right
now and I'msaying | can't get in conpliance, why are we not
going and saying this is what you do and that's what you do.

We should at | east know by now that all A to Z has been
tried sonewhere and we don't.

MR, THAXTON. Tim gathering fromyour coment,
your comment to the panel is that we shoul d nake sure that
we exhaust all feasible engineering controls before we go to
PAPRs. And that is your comrent?

MR. BAKER. No. |'msaying that you' ve junped
into PAPRs and you're now telling ne you haven't --

MODERATOR NICHOLS: Tim Bob has correctly stated
t he enforcenent decision nmaking process. Now let's nove on
to sonet hing el se.

MR. BAKER: WAit a mnute, Marvin. You know,
being things as they may, | didn't evolve the conversation
to where it is now | asked the question did the
conversation evol ve because of responses fromthat side of

the panel? Nowif we're not going to explore that just |et
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me know. But that's exactly howit evolved to where it got.

MODERATOR NI CHOLS: Ever how it evolved to where
it got, we have correctly -- we have stated the enforcenent
deci si on meki ng nodel that the Agency w Il use.

MR. BAKER: (Ckay. But, nowthat I'mgoing to read
-- I"'mgoing to go into the next issue. | nean -- and to
address your -- and don't put words in ny nouth, Bob. You
know, I'll do that nyself. But to address what you just
said, we are not saying that -- that it's okay with us to
use PAPRs in anyway, shape or formor require those people
to use themon long walls. But if |I heard correctly, you're
telling nme on one hand you haven't elimnated the
engi neering controls, but we've got a rule that says you'l
be required to wear PAPRs and we can let this go to eight
mlligranms. That's what the rule does. There's a
possibility it could go to eight. There's a possibility you
could be required to wear PAPRs. That's what rul e does.
And we have not elim nated engineering controls. | don't
know how we junped fromover there at two mlligrans to over
here with PAPRs at eight. That's the concern we have,
because it becones clearer and clearer that that's the
direction we're headed.

There's a determnation -- and we agree with the

single sanple. W agree with the single sanple nethod of
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sanpling. W don't agree with the 95 percent confidence
rate but we do agree with single sanple. So it brings to
rise a question. If you do a single sanple on respirable
dust and find sonebody out of conpliance and that's citable,
why are we averaging quartz? |Is there a rationale -- are
you going to do three sanples of quartz before you do a
reduced standard? |If you've got quartz, you've got quartz.

I f you have overexposure fromrespirable dust, you have
overexposure fromrespirable dust. |If you want to respond,
fine. |1'mjust making the cormment that we should do -- if
we're doing a single sanple, we should do a single sanple.

MODERATOR NI CHOLS: (Okay, we've got your comrent.

MR. BAKER: (Good nove on your part, Marvin.

MODERATOR NICHOLS: |I'mgetting snarter as we go
al ong here.

MR. BAKER. There are -- without getting into each
specific exanple -- and | think an attorney said it earlier
t oday, when we tal k about sanpling and we tal k about
frequency, it will be frequent, it wll be routine. W need
-- we need a broader clarification of what routine -- we
need a broader clarification of what normal is. You know,
we' re asking that the recommendati on that we woul d nake or
the request that we would nake is that sanpling be done at

no | ess frequent -- no less frequently than currently done
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by the operator and the agency -- by the agency, and that
t hose sanpl es occur at |east at that |evel and nore
frequently if necessary. | know that | have heard on
several occasions that we want to spend our resources at
pl aces that need the attention the nost. | would suggest
that what we need to do is | ook to another recommendati on of
the DAC that said listen, do a surcharge to the operators.
You tell themwe're going -- we're going to take over
sanpling. It's, you know, each operator based on m ne size,
tonnage and enpl oyees. Here's your surcharge and we're
going to do all the sanpling. | think that was the
recommendation of the DAC and | think it was prudent on
their part because | think the feasibility, the economc
feasibility argunent is always going to be there that we
have the resources to do all this sanpling. | think that
they come up with a fairly sinple and broad-based sol ution
that woul d handl e t hat.

MR KOGJT: Tim | would just like to go back to
your previous point about quartz and just for clarification
just point out that after we set a reduced standard based on
the average of quartz levels and we set a reduced standard,
then anytine we cite on a reduced standard based on a single
sanple, if it's a reduced standard, then we are citing on

quartz based on a single sanple.
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MR. BAKER. On that single sanple you take after

t hat .

MR KOGUT: That's right.

MR. BAKER:  Ckay.

MR KOGUJT: So we are citing for quartz on a
single -- we're proposing to cite on quartz based on a

si ngl e sanpl e whenever it's a reduced standard.

MR. BAKER: Once you get the three averaged.

MR. KOGUT: Yeah. But then what -- if it's a
reduced standard and then you cite on it -- like let's say
the reduced standard is 1.1 and we get a level of 1.4 or 1.5
or whatever the CIVis, and then cite based on that
standard, what we're doing -- since we're citing on the 1.1
reduced standard and not on the 2, effectively what we're
doing is really citing on the quartz | evel based on a single
sanpl e.

MR. BAKER: Just so | have this clear in nmy mnd.

I f you averaged 3 and it conmes to 1.1 and then you take
anot her sanple and the quartz is 1.4, you're going to cite.
Do you then average that sanple in with the previous two?
Do you understand what | nean?
MR. KOGUJT: ((No response.)
MR. BAKER: |f you' ve taken three sanples and the

average cones back 1 -- or you do a reduced standard of 1.1
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MR THAXTON. Tim just to be clear; we wll
establish the reduced standard based on the | ast three MSHA
sanples. It's a running average. W get the initial three.

As we get additional sanples the oldest is dropped off and
the newest one is added in. It's still the average of the

| ast three to establish the standard. Wat he's telling you
is, that based on the single sanple, whatever that
applicable standard is will be cited on that one sanple. W

w Il not take an individual quartz sanple though and set the

standard based on that. |It's always the average of three.

MR. BAKER: Al ways the running three.

MR. THAXTON: If you think that it should be one,
or less than three, then that's a valid comment.

MR. BAKER: Yeah. And | think I've stated that,
you know, we need to go -- if we're single sanpling, we're
single sanpling is the position. | appreciate that.

| think I can wnd up, believe it or not, with a
concern that we have and a viewpoint that -- reading through
the preanble, the concern that we have whenever we're

dealing with the use of PAPRs and the way the rule is
witten -- | think that the rule substantially foll ows sone
of the thinking -- or a lot of the thinking of the Energy

West request and without basically saying it. You know,
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Energy West had requested that PAPRs be determ ned to be
engi neering or environnmental controls. That was their --
that was their request. It seens to ne, and it seens to the
people that 1've talked with on this nmatter fromny side of
the table, that that's the direction we're headed. CQur
concern is that we're creating a road map here to reduce air
velocities and sone of those don't need to be reduced.
think West is a prine exanple that has already been cited.
But we're creating an atnosphere that would reduce air
velocities, make it easier on mne operators to maintain
just basic minimuns in many instances and go directly to
PAPRs. | do believe that there are going to be those
operations -- and the Union believes that there are going to
be those operations, based on the witing of the rule, that
will go fromverification to PAPRs.

| know you're going to say they've got to

elimnate all of the engineering controls. | submt to you
that if you have an operator out there who is out of
conpliance now and isn't going to verify at a higher than
2.0, that that is going to continue and we're going to do
one of two things. W're either going to go through a | ong
drawn out process that allows people to continue to be
overexposed w thout taking any action while we evaluate the

situation, or we're going to nove them qui ckly into PAPRs.
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| think it's probably going to be the latter rather than the

forner. That is a definite concern that we have.

Once again in closing, | would request that the
rule be withdrawmn. | think that after today's hearing --
and we've had five. | don't think we've cone across anybody

who has had a chance to |ook at this thing and say gee,

yeah, that's what we want. Obviously fromthe articles that
are comng out in the newspaper today, | don't think that
that assistance is going to conme fromthe industry in

Col orado either. So | don't see anybody that's pleased with
the rule.

Finally, what 1'd like to do is, on page 10785 --
it"sinthe first -- I"'msorry, it's in the first colum.
What we have is, about two-thirds of the way down the page,
next to the | ast paragraph, it says nany comenters on the
proposed rule urged MSHA to withdraw t he proposed rul e and
publ i sh another one. |In their opinion, the Agency failed to
adequat el y address the concerns of the m ne operators and
ignored other reforns in the Dust Sanpling Program urged by
coal mners since the md 1970s or that were recommended by
the Secretary of Labor's Advisory Commttee on the
el i m nati on of pneunobconi osis anong coal workers. That's
the Advisory Conmttee. And the NIOSH criteria docunent

addr essing respirable dust.
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The next -- the first sentence of the next
paragraph I think is inportant because | think that that's
t he consi deration you ought to give again. It basically
says after careful consideration -- after carefully
considering all the facts, issues and concerns raised by the
commenters during this rul emaki ng MSHA concl uded that to
proceed with a final rule would not be in the best interest
of mners' health or the mning conmmunity. | believe that
we're in the sane position today as we were in 2000. You
need to take that consideration that you had then and apply
it tothis rule. W can do 24/7 nonitoring in a very short
period of tinme. That's what we're advocating. | believe
you'll find that that's what the industry will advocate
that's what we need to do.

Thank you.

MODERATOR NI CHOLS: Thank you.

(Appl ause.)
MR MAIN. | appreciate the opportunity to speak
again today. | knowit's been a |long day and everybody's

tired. For those of us who has been eating and breathing
this for the last few weeks it's been really tiresonme. W
name is Joe Main and I'mthe Adm nistrator of Health and

Safety with the United M ne Wrkers of Anerica. Just bear

with me, this is going to be really short.
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Wth regard to one of the centerpieces of this
rule which is the -- once engineering controls are exhausted
and PAPRs woul d be used. There are sone questions that |
want to clear up -- Bob, what question you asked of Tim so
there is no m sunderstandi ng of what our position is with
regard to the engi neering controls.

First, the long walls that you guys have expressed
concern over, how many of those long walls are currently
using water infusion to control the coal dust?

MR. N EW ADOVSKI : W know of no | ong wall
currently that's using water infusion.

MR MAIN. One of the things we | earned as we
cleaning up the respirable dust problemin the '90s was that
that was one of the nost val uable techniques to actually
control coal dust. Basically what you do is, you saturate
the coal block with water. There's are wetting agents that
are used. It's widely known to MSHA, it's widely known to
the industry and it's widely known to mners. |'mjust
curious, because | think the concern that Timraised, which
is one that we all have here, is that -- | think the
governnment is in the position, if you know of problens that
exist out there with these long walls, there is techni ques
that are available to fix these problens. W believe that

wat er infusion should be a requirenment of the |aw unless
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it's shown it's not necessary. | nean it's just a straight
forward if you' re going to mne a coal block, you water
infuse it unless you can prove that you have ot her
techni ques. W should be working fromthat end as opposed
to the other end.

MR. THAXTON: In regards to the water infusion,
Joe. It is a viable technique but it's not necessarily
applicable to all mning.

MR MAIN  Well --

MR, THAXTON: Just a mnute. The -- | nmean |'ve
wor ked on water infusion at a long wall. W installed it at
US Steel. That was the only reason the mne got to run
the way it did on their long wall. But generally speaking,
what we're |looking for wwth water infusion is an inherent
nmoi sture content of the coal itself and the immedi ate
strata. Based on the inherent noisture sonme mnes wll
benefit fromthe use of water infusion and others woul d not.

Those are situations where it would have to be | ooked at on
a mne-by-mne basis the sane as everything else. | would
think it would be -- you know, it's sonething -- if you
think it should be included as a neans of control, we agree
that it is sonething that should be considered. But to nake
it a requirenent for everybody, |I'mnot sure we could

justify that. |If you have evidence otherw se, you know, we
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woul d be interested in seeing that.

MR. MAIN. W have evidence otherwise. | just sit
back -- what you learn about it, if you sit down wth a |ot
of coal mners that actually mne coal, they're smarter than
all of us sitting here at this upper end of the table
because those guys have been through this experience. 1| can
tell you this, in the 1990s one of the features that we used
inthe JimWalter mnes to bring those dust |evels down was
to water infuse those blocks. W did it and it worked for
quite sone tine. They water infused it in a variety of
ways. Sone just straight water, sone they put wetting
agents in it that saturated the coal. But as the Agency
backs of f of pressuring these operators to enploy the
techni ques, we |ose those, Bob. And the reason | asked the
question is, | think that water infusion does work to
saturate coal blocks in a way that does noisturize the coa
and could be a beneficial tool. If we hadn't been using
that -- | nmean, | think that's a problem

| think as the Agency |lays out their concerns for
these coal -- these long walls that are not in conpliance,
they have an obligation to really go out and do sonet hi ng
about it. As a matter of fact, Section 202(g) of the M ne
Act says the secretary shall cause to be made such frequent

spot inspections as he deens appropriate of the active
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wor ki ngs of coal mnes for the purpose of obtaining
conpliance with the provisions of his title. So if you're
suspi cious of that, you should be out there checking them
There is a variety of things that we can nake operators do
to cone into conpliance.

"Il say this. Wth regard to the way that you
answered the question for Timas he was trying to express
our own position. Qur position is very clear on this.
Require themto use the engineering controls. That is the
nmeans of which we approach this whole issue. Put the
pressure on them They've got to have pressure sonetines to
make them do what they just are unwlling to do. And
i npl enent things such as water infusion, having enough air,
wet head mners, if they have to use that to mne with
There's a variety of things out there. The rule should be
constructed -- when you hopefully take this off the decks
and go back and rewite it -- in a way that is nore specific
and mandati ng about the engineering controls that operators
shoul d have out there as opposed to have to try to nmake them
do that. | nean we need to be gearing this in the direction
Congress laid out for you fell ows.

In closing, I'Il just tell you this. W agree
with you, no way have we exhausted engi neering controls in

the coal industry. W don't require themto do what they
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should now W need to require themto do what they shoul d,
whet her it be water infusion, whether it be nore air on the
sections, whether it be redesigning their cutting heads,
whether it be controlling the speed of their shears. W do
not need a rule that allows them an escape hatch to get us
all in a box here where we're in an argunment over -- with
you guys being on the defense to prove otherwise. That's
the wong way to do it and we oppose that.

Hopeful ly that clears up the answer to the
question, Bob. W're not saying yeah, use those things up
until we end themand then go to PAPRs. W' re saying don't
go the PAPR approach. Do the engi neering approach as
directed by Congress.

In closing, | wll say that after about -- by
count, about 170 witnesses fromthe public, | haven't seen
anyone step forward supporting this rule. | think that

sends a clear nessage. W're in the sane situation, as Tim
pointed out, we was at in the year 2000. W hope soneone,
sonmewher e understands what's going on in these public
hearings and takes control of this whole issue and rejects
this proposal and has a new proposal crafted that really
neets the needs of the nation's mners. W would urge that
you send that nmessage back to the | eadership of the Agency.

Thank you very much.
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MODERATOR NI CHOLS: Thank you.

(Appl ause.)

MODERATOR NI CHOLS: That concl udes our public
hearing. Thanks for your participation and thanks for
show ng up.

(Wher eupon, the hearing was concluded at 5:42

p.m)
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